LETTER OPI NI ON
96- L-82

April 26, 1996

M. Gordy L. Smth

Audi t Manager

Ofice of State Auditor
600 East Boul evard Avenue
Bi smarck, ND 58505

Dear M. Snith:

Thank you for your Mrch 20, 1996, letter asking several questions
concerning vyour performance audit of the Departnent of Public
Instruction (DPI). Your letter cites five issues and asks severa
guestions with respect to those issues.

Your first issue discusses “approval” standards of public and
nonpublic schools and asks whether the DPl is required to approve
bot h public and nonpublic school s.

Computerized research indicates the North Dakota Century Code
contains approximately 200 sections that use the word “school” and
some variation of the word “approve” in the same sentence. Not
surprisingly, a nunmber of those sections are contained in title 15.
You state in your letter that DPl staff believe approval of schools
under North Dakota |aw for public schools has a different intent than
when it is used in relation to nonpublic schools. | agree with the
DPI contention because public schools have concerns about being an
approved school that are different fromthe concerns that a nonpublic
school has in being approved.

Nonpublic schools, in addition to any academ c stature obtained
thereby, are interested in being approved schools under N.D.C C
§ 15-34.1-03(1), because without that approval the nonpublic school
does not qualify as an alternative educational institution for
pur poses of conpul sory attendance. Wthout that approval, parents of
students attendi ng nonpublic schools could be subject to charges of
educational deprivation of their <children pursuant to ND.CC
§ 15-34. 1-04.

Public schools are no doubt also interested in the academ c stature
achieved by the DPI determ nation that they qualify with the rel evant
statutes in title 15 for appropriate curriculum certified teachers,
and safe structures. However, unlike nonpublic schools, public
school approval, that is, the DPlI determnation that statutory
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conpliance is achieved, neans that the public school qualifies for
per student foundation aid under N.D.C.C. ch. 15-40.1.

Therefore, the DPl nust effectively “approve” both nonpublic and
public schools, but for varying purposes. Whether or not the process
results in “approval” or a determination of statutory conpliance is
not critical.

Your second issue is whether specific statutes exist authorizing the
DPI to adopt approval standards for public schools. There is no need
for the DPI to adopt approval standards, and no statutory section
aut hori zes the adoption of such standards, because the relevant
statutes are specific enough for the DPI to determne “statutory
conpliance” for the purposes for which conpliance is inmportant. For
purposes of *“approval” of public schools it is the statutory
standards that are significant.

Your third issue concerns penalizing public schools for nonconpliance
with statutes. You ask first whether DPI has the authority to reduce
state funding for elenmentary schools that do not conply with N.D.C C
8§ 15-47-46. N.D.C.C. § 15-40.1-08 provides that paynents mnust be
made to each school district operating an elenmentary school
“enploying teachers holding valid certificates or permts in
accordance with section 15-47-46 and chapter 15-36.” Consequently,
if a district’s elenmentary school teachers do not conply with those
cited sections, then foundation aid paynents may not be made to that
district for those el enentary school s.

You next ask wunder this issue whether N D C. C. 8 15-40.1-06(2)(b)
allows DPI to reduce state funding to elenentary schools. That
section provides:

School districts operating high schools not neeting the
m ni mum curriculum as provided in section 15-41-24 or the
teacher qualifications in section 15-41-25 nust be
supported in the anpbunt of two hundred twenty dollars,
which is the basis for calculating grants-in-aid on a per
student basis as provided in section 15-40.1-07.

The subdivision relates specifically to school districts operating
hi gh schools not neeting mninmum curriculum or teacher qualification
requi rements and per student foundation aid paynents nade under
N.D. C. C § 15-40. 1-07. Therefore, N D CC 8§ 15-40.1-06(2)(b)
relates only to paynents for high school students under N D.CC
8§ 15-40.1-07 and not to elenmentary school s.
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Your fourth issue deals with accreditation standards adopted by DP

and penalties for not being an accredited school. Under this issue
you ask whether DPlI nmay establish accreditation policies which
directly conflict with state law and whether DPI’s accreditation
policy circunvents legislative intent with respect to elenentary
schools. You did not attach with your opinion request a copy of the
accredi tation standards about which you are concerned, but it appears
the accreditation standards at issue are those adopted pursuant to
N.D.C.C. 8§ 15-21-04.1. That section provides that the Superintendent
of Public Instruction has the authority to adopt standards for the
accreditation of the public and private schools of the state and that
schools which comply with the standards nust be deened to be an

accredited school. This section provides the Superintendent of
Publ i c I nstruction with di scretionary aut hority to adopt
accredi tation standards. Once adopted, it is those standards which
control application of subdivisions ¢ and d of N.D.C C
§ 15-40. 1-06(2). Both subdivisions ¢ and d state that schoo

districts operating schools *“not accredited pursuant to the
accreditation standards adopted by the superintendent of public
instruction” are to receive certain anounts of state foundation aid.
It is, therefore, the Superintendent’s accreditation standards that
control application of subdivisions ¢ and d of N.D.C C
§ 15-40. 1-06(2). The Superintendent of Public Instruction may not
adopt an accreditation standard that is directly in conflict with
state law but, once the accreditation standard is adopted and if a

school district, pursuant to those standards, is declared to be
“accredited” even if the designation given is “accredited warned,”
then the school in question is still accredited and would not fall

under the penalty provisions of subdivisions c or d. The Legislature
left the responsibility for determning accreditation standards to
the Superintendent of Public Instruction; therefore, it is those
standards, as adopted, that the Superintendent of Public Instruction
may use in determning conpliance and whether any penalties under
subdivisions ¢ and d of N.D.C.C. § 15-40.1-06(2) are to be inposed
Since the Legislature has provided that the penalty provisions of
subdivisions ¢ and d are to be effective only if accreditation
st andards adopted by the Superintendent of Public Instruction are not
met, there is no circunvention of legislative intent when an
el ementary school is determned to be “accredited warned” pursuant to
the accreditation standards and no penalty is inposed.

Your fifth issue concerns statutory |anguage and its applicability to
public and nonpublic schools. You ask if statutes nust state
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specifically that they apply to nonpublic schools in order for them
to be applicable to those schools.

In a case upholding the conpulsory school attendance law and its
requi rement that private and parochial school teachers be certified
by the state, the North Dakota Supreme Court interpreted North Dakota

Constitution article VIIl, sections 1 through 4 by stating:
Sections 1 and 2 authorize the Legislature to establish
“public schools.” However, those sections nust be read
and harnonized wth Section 4 which authorizes the
Legislature to take necessary steps to prevent illiteracy
and ensure uniform instruction. Mor eover, Section 3
requires that all schools instruct in areas of know edge
t hat i mpress upon t he m nd t he i mportance of
“trut hful ness, tenperance, purity, public spirit, and
respect for honest |abor of every kind.” When each of

those constitutional provisions are given effect and
har noni zed, the Legislature’ s plenary power is not limted

to regulating only “public schools.” Rat her, those
constitutional provisions authorize the Legislature to
regul ate all schools subject, of course, to limtations

that may be inposed by other constitutional provisions and
congressi onal acts.

W therefore conclude that Article VIII of the North
Dakota Constitution authorizes the Legislature to regulate
public and private school s.

State v. Anderson, 427 N.W2d 316, 318 (N.D. 1988), cert. deni ed, 488
U S. 965 (1988).

The Legislature has exercised its regulatory authority over private
schools wth varying styles of enactnent. Most comon is indirect
regul ation by requiring conpliance by nonpublic schools with certain
statutes that are directed at public schools in order to be deened
“approved” and qualify for conpliance with the conpul sory school
attendance | aw. N.D.C.C. § 15-34.1-03(1). Sone statutes may dea

specifically and exclusively with nonpublic schools such as N D.C. C

§ 15-41-27 whi ch sets forth appr oval criteria which t he
Superintendent of Public Instruction nmust enploy for certain
nonpublic high schools. O her statutes may relate specifically to
both public and private schools such as ND.CC 8§ 15-41-24 which
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l[ists mnimum curricula for “each public and private high school in
this state.”

The statutes that my have direct or indirect application to
nonpublic as well as public schools are too nunmerous to list.
Cenerally speaking, the Legislature has specified those statutes
which it intends to apply to nonpublic schools. However, in the area
of school approval for conpul sory attendance purposes, statutes that
don’t specifically nention nonpublic schools are nade applicable to
t hose schools through the requirenent for approval. Therefore, the
determ nation on whether any individual section of the |aw regul ates
nonpublic as well as public schools nust be left to a case-by-case
determ nati on

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

rel/pg
cc: Dr. Wayne G Sanstead, Superintendent of Public Instruction



