LETTER OPI NI ON
96- L-135

July 30, 1996

Ms. Sheil a Peterson

Director, Fiscal Managenent

O fice of Managenent and Budget
600 E Boul evard Ave

Bi smar ck, ND 58505- 0400

Dear Ms. Peterson:

Thank you for your letter asking about deposit and expenditure of
funds which may be received through settlenment of the state’s
asbestos litigation. You ask first whether settlenent funds received
go to the individual agencies involved in the litigation or to the
general fund. You also ask, if the funds go to the individua
agencies, whether those agencies may spend the funds in a manner
simlar to an insurance recovery or whether the agencies nust obtain
Emer gency Commi ssion approval for acceptance and expenditure of the
funds.

The state’ s asbestos actions are brought by the State of North Dakota
on behalf of several state agencies and institutions. The agenci es
involved may be funded in whole or in part by the general fund or
special funds. Presumably, if a settlenent is reached in the subject
litigation, the ampunt o the recovery attributable to each of the
buildings in question will be calculated and related to the total

anount of the settlenent. That is, the settlenment anmount may be
al l ocated between the naned state agencies and institutions and the
bui | dings operated by those agencies and institutions that are the
subject of the litigation. Such anpbunt would constitute proceeds of
the buildings in question because the settlenent is paynent for |oss
or damage to the buildings. Cf. Production Credit Ass'n of Mnot v.
Mel | and, 278 N.W2d 780, 788-9 (N.D. 1979) (citing Uniform Comerci al
Code). Therefore, portions of the settlement anobunt may be credited
to the general fund or special funds from which noney was initially
drawn to construct and maintain the buildings in question.

Qur statutes do not specifically address the wuse of nonetary
recoveries from property damage |awsuits such as that in question.
Consequently, the basic requirenment in North Dakota Constitution
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Article X, Section 12(1) is controlling. That section provides, in
part:

Al'l public noneys, from whatever source derived, shall be
paid over nonthly by the public official, enployee, agent,
director, manager, board, bureau, or institution of the
state receiving the sane, to the state treasurer, and
deposited by himto the credit of the state, and shall be
paid out and disbursed only pursuant to appropriation
first made by the |egislature;

You ask whether the potential settlenent funds could be treated in
the sanme manner as an insurance recovery from the State Fire and
Tor nado Fund. N.D.C.C. ch. 26.1-22 governs the North Dakota State
Fire and Tornado Fund. Specifically, N.D.C.C. § 26.1-22-19 provides:

If the conmi ssioner and the insured agree that the fund
shall repair or replace the building destroyed or danaged,
no repairs, rebuilding, or replacenent may be undertaken
by the conm ssioner or any enployees of the comm ssioner
but if they are deened necessary or proper in any case
they must be perfornmed by independent contractors. The
cost of any repairs, rebuilding, or replacenents nay not
exceed the anobunt of the insurance carried upon the
particul ar ri sk.

Encycl opedic | aw on the use of property insurance on public buildings
provi des:

There is authority to the effect that proceeds of
i nsurance on public buildings destroyed by fire constitute
a trust fund to be used by the trustees for the sole
purpose of erecting buildings to replace the ones
destroyed, especially where a statute provides that all
proceeds of the disposition of such buildings shall be
applied to the construction of new ones,

63A AmJur.2d Public Funds 8§ 5 (1984) at 400. Rel ying on such
authority, this office has previously concluded that:

Basically, in this State before any noney nay be expended
an appropriation must first have been made for sane.
(Section 186, North Dakota Constitution.) [ Renunber ed as
N.D. Const. art. X, § 12.]
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This office on previous occasion has held that proceeds of
an insurance policy constitute appropriated noney and may
be used to replace the | osses.

This conclusion is based, in part, on the provisions of
8§ 26-24-19 of the North Dakota Century Code and the policy
itself. The policy permts the insurance conpany (North
Dakota Fire and Tornado Fund), at its option, to repair,
rebuild or replace the property destroyed or damaged with

other of like kind and quality within a reasonable tine
and upon giving notice to do so. W draw little or no
distinction whether the property is replaced by the
insurer or the insured. If the proceeds are used to
replace, they are considered the sane as appropriated
noney.

We have also held in a former opinion that the property or
buil ding replaced with insurance proceeds nust be | ocated
substantially on the sanme general |ocation and nust also
be for substantially the sanme purpose. This is the only
conclusion we can justify on the theory that the noney is
appropri at ed. The noney was initially appropriated for
such building and contents; thus if the insurance proceeds
are used for replacenent they are the same as appropriated
funds if the funds are used for the sane purpose. If the
proceeds are used for other than replacenent, it would be
the expenditure of noney for which no appropriation had
been made.

If the noney is not used for replacenment, the Legislature
would have to appropriate the noney designating the
purposes for which it nmay be expended. It is conceivable
that the Legislature mght wish to use the funds in sone
other manner or for a different purpose, keeping in mnd
the future educational needs and the purposes.

1970 N.D. Op. Att’y Gen. 188.

N.D.CC 8 26.1-22-19 is effectively a self-executing legislative
appropriation of funds from the State Fire and Tornado Fund. .
1993 N.D. Op. Att’'y Gen. 45. These funds may only be used pursuant
to the specific purpose of the Fund, which is to provide state
agencies and political subdivisions wth proceeds to repair or
repl ace damaged property. There is no equivalent appropriation,
either as a permanent self-executing statutory or constitutional
provision, or as a biennial appropriation, permtting the expenditure
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of any noney received via judgment or settlement of the asbestos
[itigation. In the absence of an appropriation, the proceeds from
any judgnent or settlenment cannot be spent. North Dakota
Constitution, Art. X, 8§ 12(1).

The Energency Commission has limted statutory authority. Al t hough
the Comm ssion may transfer spending authority between funds or line
items of an agency, may authorize use of the state contingencies
appropriation or federal funds, or nmay draw noney from the state
treasury to neet an extrenme situation until the Legislative Assenbly
can make an appropriation, N.D.C.C. §54-16-04, it generally cannot
use these powers to create a new fund or a new appropriation. See
Letter from Attorney General Heidi Heitkanp to Wayne G Sanstead
(February 22, 1996). Backman v. CGuy, 126 N.W2d 910, 914-916 (N.D.
1964). See also 1993 N.D. Op. Att’'y Gen. 107.

However, expenditures my be approved by the Energency Conmi ssion
when ot her sources of nobney becone available to the state. Feder a

nmoney may be received and spent under N D.C.C. §54-16-04.1. New
sources of funds, aside fromfederal funds, may be received and spent
under N.D.C.C. 8§ 54-16-04.2, which provides:

The energency conmi ssion, upon the advice of the office of
managenent and budget, with approval of the budget section
of the legislative council, may authorize a state officer
to receive noneys from gifts, grants, donations, or other
sources, not otherwise appropriated by the |egislative
assenbly, for new or existing prograns if the |egislative
assenbly has not indicated an intent to reject the noneys
or the program The emergency comm ssion may authorize
the state officer to expend noney received under this
section from the date the noney becones available until
June thirtieth following the next regular |I|egislative
sessi on.

This statute authorizes acceptance of noneys “from gifts, grants,
donati ons, or other sources, not otherw se appropriated. . ., for new
or existing programs if the legislative assenbly has not indicated an
intent to reject the noneys or the program”

The state’s clains in the asbestos litigation allege anbng many ot her
things, that the state’s buil dings have been damaged because of the
asbestos products in question being used in them and have been or
will be contamnated by the release of the asbestos fibers. The
state clains causes of action in strict liability, negligence, breach
of inplied warranties, breach of express warranties, breach of
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Uni form Conmrer ci al Code i mplied warranti es, fraud and
m srepresentation, conspiracy, nuisance, and it requests various
forms of relief. Any proceeds fromthis lawsuit would not be funds
from the presently existing budget, nor federal funds, but would
instead constitute noney from “other sources,” which would be

available to an agency upon approval of the Energency Conm ssion
under N.D.C.C. § 54-16-04.2.

The new or existing prograns for which the Emergency Conm ssion may
aut hori ze the recei pt and expenditure of noneys does not appear to be
limted except to the extent that the Legislative Assenbly may have
indicated an intent to reject the nobneys or the program N.D.C C

8 54-16-04. 2. State budgeting guidelines define a program as a
functional unit activity concerning services provided by state
government, as distinguished from a capital project which is an
expendi ture for new construction, addi ti ons, renovati ons,

restorations, and derolition of buildings over $1,500. See SIBR
Manual (March 26, 1996), pp. 92, 96. However, those definitions
concern the devel opnent of the state budget and do not address the
authority provided the Enmergency Conmm ssion by statute. See SIBR
Manual (March 26, 1996), p. 1-3. There is nothing contained in
N.D.C.C. ch. 54-16 indicating an intent to limt the Enmergency
Conmi ssion’s authority by prohibiting funds from being used to
i nprove or repair state buil dings.

An asbestos abat enment program woul d support the provision of services
to the public by providing a safe workplace for the enployees
perform ng the services. The judgnent or settlenment received in the
asbestos litigation reflect the State’'s |osses caused by asbestos
cont am nati on. Therefore, pursuant to N.D.C C 8§ 54-16-04.2, the
Emer gency Commi ssion, upon the advice of the Ofice of Managenent and
Budget and with approval of the budget section of the Legislative
Council, may authorize a state officer to receive noneys from
| awsuits on behalf of the state, and expend that noney in a program
designed to aneliorate the harm addressed by the | awsuit, unless the
Legislative Assenbly has indicated an intent to reject the noney or
such a program

It is therefore ny opinion that noney recovered as a result of the
| awsuit, whether through settlenent or otherw se, should be allocated
anmong the participating agencies and deposited to the credit of that
agency in the fund, general or special, from which noney for
construction and maintenance of the building in question was
obtai ned, that settlenment noney received by the subject agencies is
not conparable to insurance recovery and may not be used accordingly,
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and that the subject agencies nmay resort to the Emergency Conmm ssion
for authorization to receive and spend funds recovered in a | awsuit.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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