LETTER OPI NI ON
96- L-117

May 31, 1996

M. Doug Mattson

Ward County State’s Attorney
Ward County Courthouse

M not, ND 58701

Dear M. Mattson:

Thank you for your My 14, 1996, letter seeking ny review and
rescission of a previous opinion approving ND  Admn. Code
8§ 46-02-07-02(10) adopted by the North Dakota Labor Comn ssioner.
See Letter from Attorney Ceneral Heidi Heitkanp to Labor Conmi ssioner
Craig Hagen (February 24, 1994). In the absence of a change to
relevant law, there is no authority for me to review and rescind an
opinion on admnistrative rules that have been approved, adopted,
publ i shed, and have the force and effect of |aw N.D. C. C
§ 28-32-03(3). I, therefore, adhere to ny above-noted opinion.

N.D. Admin. Code § 46-02-07-02(10) provides that an enployer nust
treat earned but unused vacation pay and paid tinme off the sane as
wages upon separation from enploynment for workers who have been
enpl oyed at | east one year. |n your letter, you argue that the Labor
Commi ssioner’s authority to pronul gate adm nistrative rules under the
statutory definition of “wages” does not enconpass vacation or paid
| eave. The definition of “wages” in N.D.C.C. 8 34-06-01(6) uses the

word “includes” to set out the definition. You will note that the
same |anguage is used in subsections 2 and 3 of that section, whereas
the other three subsections use the term “nmeans.” The North Dakota

Suprene Court has interpreted the use of the word “includes” to nean
that the information contained in the definitional section is not
intended to be an exhaustive list of the subject matter which may be
i ncl uded. That is, the word “includes” is not a word of limtation
but is a word of expansion or enlargenent. See Peterson v. MKenzie
County School District No. 1, 467 N.W2d 456, 459 (N.D. 1991). Wth
that in mnd, it is not difficult to see how the term “wages” can be
interpreted to include matters in addition to those few itens cited
in the statute.

Further, the plain nmeaning of the statutory definition of wages is

not limted to paynent in noney. \Wages includes “all paynents nade
to or on behalf of an enployee as renuneration for enploynent.”
N.D. C C 8§ 34-06-01(6). Al though the words “paynent” and

“renmuneration” connote paynent or renmuneration in noney, the plain
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nmeani ng of these ternms al so enbraces paynent in kind or in service.
Payment includes the fulfillnment of a prom se or the performance of
an agreenent. Black’s Law Dictionary 1129 (6th ed. 1990). To pay
includes to discharge a debt or obligation. Anerican Heritage
Dictionary 911-912 (2d coll. ed. 1991). Renunerate is defined as to
pay or conpensate. Anerican Heritage Dictionary 1046 (2d coll. ed.
1991). See also Black’s Law Dictionary 1296 (6th ed. 1990).
Therefore, the plain nmeaning of “wages” as defined in ND.CC 8§
34-06-01(6) includes conpensation which does not take the form of
nonetary paynents, and includes earned vacation pay or paid |eave
when that is part of an enployee s conpensati on.

You al so argue that the Labor Comm ssioner does not have authority to
promul gate an adm nistrative rule affecting enpl oyees covered by the
state central personnel system under N.D.C.C. ch. 54-44.3. Statutes
on related topics are to be construed together to give effect to both
provi sions, if possible. N.D.C.C. 8§ 1-02-07. Nothing in N.D. C C
ch. 54-44.3 exenpts the central personnel system from the Labor
Conmmi ssioner’s plenary authority on enpl oynent issues under N.D.C C
ch. 34-06. Further, the adm nistrative rules concerning accrual of
annual |eave hours and limting the hours which may be carried over
from year to year under the state central personnel system at N.D.
Admi n. Code ch. 407-12 are not in conflict with N.D. Adm n. Code
8 46-02-07-02(10) because the state central personnel rules govern
how annual |eave hours are earned or are treated upon transfer from
one agency to another in the role of an enployer while the Labor
Conmmi ssioner’s rule governs how these earned hours are treated by
governnment al enpl oyers upon separation from enpl oynent.

You also cite the Iimtations upon severance pay for state enpl oyees
or officers contained in NND.C.C. 8 54-14-04.3. This statute rel ates
only to state enployees and state agenci es. Further, this statute
specifically states that “[s]everance pay does not include paynents
made to a term nated enployee or officer for accrued annual or sick
| eave or conpensatory |eave, where such paynents are authorized.”
N.D.C.C. § 54-14-04.3(1).

At this time, considering N.D.C.C. 8§ 28-32-15(2), your options are to
convince the Labor Comm ssioner to amend the m ni mum wage and work
condition rules to suit what you believe to be appropriate (see
N.D.C.C. 8§ 28-32-02), or to work with your local legislators to anend
the relevant statutes to define and clarify the Labor Conmi ssioner’s
authority on rules concerning m ni rumwages and work conditions. The
1995 Legislative Assenbly adopted legislation to provide greater
| egi sl ative oversight on agency rul emaking. See 1995 N. D. Sess. Laws
chs. 310 and 517. Wth that in mnd, the Legislature may choose to
review N.D.C.C. ch. 34-06, and rules adopted thereunder, with a view
toward defining the “standards” that may be adopted under N.D.C. C
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8§ 34-06-03 or the need to include political subdivisions within the
regulated conmunity under ND.C.C. ch. 34-06 in light of the
exi stence of the Fair Labor Standards Act, 29 U S . C. § 201, et seq.
See N.D.C.C. § 54-35-02.6.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

eee/ vkk
cc: Craig Hagen, Comm ssioner of Labor



