LETTER OPI NI ON
96- L- 87

May 6, 1996

The Honorabl e Layton Freborg
District 8

PO Box 677

Under wood, ND 58576

Dear Senator Freborg:

Thank you for your April 22, 1996, letter asking several questions
about an organized township’s responsibilities regarding the
construction of a road on a section line. In your letter, you
describe a situation where “one adjoining |andowner to the section
line wants to build a road on the section line while the other
| andowner adjoining the section I|ine opposes the road.” Your
questions relate to the township’ s duties and obligations concerning
construction of this section Iine road. Your specific questions are
addressed in order.

1. As | ong as open access along the 66 foot easenent to
the public is maintained along a section line, does
the board of township supervisors have an obligation
to allow construction of a road along a section |ine,
when one adjoining |andowner requests the road and
the other adjoining |andower opposes the road,
particularly when the existing 66 foot easement can
be easily travel ed on?

Qutside of the limts of incorporated cities, all congressiona
section lines are considered public roads to the width of 33 feet on
each side of such lines, and it is not necessary for the township to
acquire ownership of this easenment in order to construct a road on

the section line within those boundari es. See Lalimv. WIIlianms
County, 105 N W2d 339, 344 (N.D  1960). See also ND.C C

88 24-07-03, 24-07-17. However, the dedication of an easenent or
right-of-way permtting the public to travel on the section |line does
not require that the section line nust be maintained as an inproved
road or highway. The North Dakota Suprene Court has held that “[a]
county or a township does not have a duty to maintain an inproved
road on each section line, nor do we believe a county or a township
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can be held legally liable for injuries to persons using a portion of
a designated public road which the county or township has not
undertaken to inmprove.” DelLair v. County of LaMure, 326 N W2d 55,
61 (N.D. 1982). See also 1983 N.D. Op. Att’'y Gen. 91. Therefore, it
is ny opinion that a board of township supervisors is not obligated
to construct a road along a section line upon the request of an

adj oi ni ng | andowner .

2. Does it make any difference as it relates to the
township’s authority if the one |andowner who wants
the road volunteers to pay for the construction of
the road and the nmintenance of the road? In other
words, just because a |andowner agrees to pay for a
section line road, is the township obligated to
approve the road?

The fact that sonmeone has offered to pay for the costs of a road or
its maintenance does not obligate a township to approve construction

of the road. Private individuals my be granted the right to
construct or inprove a public highway upon proper authorization from
the appropriate public authority, including the right to nmake

i nprovenents at their own expense. Zueger v. Boehm 164 N W2d 901

906-07 (N.D. 1969). However, any private individual who performnms the
work becomes an agent of the public authority and the public
authority remains subject to all statutory provisions applicable to
the inprovenent as if it were constructed by the public authority

under its own power. 1d. Therefore, it is ny further opinion that a
township may take into consideration that the |andowner requesting
construction of a section line road volunteers to pay for the

construction and maintenance of the road, but that such paynent or
performance does not relieve the township of its responsibilities
concerni ng the road.

The remaining questions are interrelated and wll be considered
t oget her.
3. Does the fact that a |andowner agrees to pay for

construction of the road absolve the township of its
duty or liability to see that the road is constructed
and mai nt ai ned properly?

4. Are townships imune from liability if the board of
townshi p supervisors allows construction of a road on
a section line by one adjoining |andowner, but the
resulting construction and nmaintenance results in
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danages to the other adjoining |andowner (i.e.,
i mproper drainage, requires noving of his irrigation
system to acconmpdate a wder road for future
devel opnent, taking of nmore fill fromhis side of the
road that results in a deeper ditch, inadequate
mai nt enance, etc.)?

5. If residential developnent is planned or may occur in
the future at the end of the section line road by the
owner who wants the road, may the board of township
supervi sors i npose its r oad st andar ds for
right-of-way, wdth, depth, maintenance, drainage,
etc. that the county and they have adopted for
devel opnent of residential areas?

6. Can a | andowner adjoining a section line who wants a
road, tear up the 33 right-of-way under public
easenent that belongs to the adjoining | andowner, and
build a road ditch on the 33 right-of-way of the
adj oi ning | andowner to support a road on the section
l'ine, particularly if the ditch inhibits the
adj oi ning | andowner’s access on the section |line and
use of his property?

The board of township supervisors has general supervision of roads
and hi ghways t hroughout the township. N D C C § 24-06-01. Although
a township is not liable for loss suffered by a |andowner which
occurs solely from the inprovenent of a highway in the ordinary
manner W thout negligence, a |andower nmay obtain an injunction
requiring the township to neet its obligations regarding inprovenent
of the highway. Rynestad v. Cenetson, 133 N.W2d 559, 565 (N.D

1965) . Al so, a township is not absolved of its duty to see that a
road is constructed and maintained properly, nor relieved of any
potential liability for failure to construct and maintain the road

properly, by the fact that a private party has constructed or paid
for the construction of the road instead of the township. See Zueger
v. Boehm 164 N W2d 901, 906-07 (N.D. 1969). Because a private
individual may only build a section line road as agent of the
township, see id., the township is responsible for the construction
speci fications of the roadway.

However, the existing highway easenment limts a |andowner’s clai m of

damages. If a landowner has fenced or otherwi se obstructed the
section line, the | andowner may be required to renove the obstruction
at the [|andowner’s expense. N. D. C. C 88 24-06- 28, 24-06- 29,

24-06-30, 24-07-19. WIlIfully obstructing or plowing up the public’'s
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right of way along an uninproved section line is a crimnal offense.
N.D.C.C. 88 24-12-02, 24-12-05. An obstruction may include placenent
of an irrigation system See State v. Silseth, 399 N W2d 868, 871
(N.D. 1987) (G erke, J. dissenting).

A property owner has a right of access to abutting highways and
streets, and when governnental action inpairs existing access to
private property, the |andowner nay have an inverse condemation
cl aim agai nst the governnment. Boehm v. Backes, 493 N W2d 671,
673-674 (N.D. 1992). However, if the |andower has free and
convenient access to the property, and the neans of ingress and
egress are not substantially interfered with, the |andower has no
cause of conmplaint. Id. at 674. A township when constructing a road

must conply with NND.C.C. § 24-06-11:

Whenever a township constructs a ditch or drain in
connection with road building, and such ditch, drain, or
road interferes with the ingress or egress of any owner of
adjoining land, the township shall install crossings at
such point or points as will afford the owner or owners of
the premi ses suitable ingress thereto or egress therefrom

There nmust be an adequate number of crossings to permt the adjoining
| andowner access to his or her property, however the required nunber
and | ocation of the crossings are questions of fact which would need
to be determi ned for each parcel of |and.

It is nmy opinion that townships are not imune from liability
relating to the construction and nai ntenance of a section |ine road
by the fact that the road is constructed or mamintained by a third
party such as a |andowner. The township remains responsible to the
adj oi ni ng | andowner for damages resulting from negligent acts in the
construction of the road, but may seek to recover damages from the
party who actually constructed or maintained the road. It is ny
further opinion that the township may require any section line road
be built to appropriate standards whether that road is constructed by
the township or by a third party who has been authorized to do so by
t he township

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL
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