LETTER OPI NI ON
96- L-132

July 26, 1996

Honor abl e Geor ge Kei ser
State Representative
2959 Domi no Dr

Bi smarck, ND 58501

Dear Representative Kei ser:

Thank you for your letter asking whether a school district negotiated
teacher contract which granted the statutorily required 10 days of
annual sick |eave and provided “personal |eave” to teachers if it was
deducted fromsick |l eave, is consistent with state | aw.

You attach a copy of a portion of the negotiated teacher contract
whi ch provides, in part, under the heading of “Leaves”:

l. Si ck Leave

A Ten (10) days for nine (9) and ten (10) nonth
contracts.

B. El even (11) days for eleven (11) nonth
contracts.

C. Twelve (12) days for twelve (12) nont h

contracts.

D. Part-time teachers will receive sick |eave days
commensurate to the percentage of their
contracts.

E. Unused sick | eave days will be cumul ative to one

hundred ninety (190) days. Staff menbers who
have accumul ated in excess of one hundred ninety
(190) days by July 1, 1991, shall retain those
days unti | used, but W t hout further
accumul ati on beyond one hundred ninety (190)
days.
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I V. Per sonal Leave

The District will grant two (2) personal |eave days
per year with a maxi mum accunulation of five (5)
days. Certificated staff who have fifteen (15) years
of teaching in the Bismarck Public School System w ||
earn three (3) days of personal |eave per year with a
maxi mnum accunul ation of five (5) days. Part-time
certificated staff will receive personal |eave days
commensurate to the percentage of their contracts
with a maxi mum accurul ation of their percentage tines
(x) five (5) days. Two (2) personal |eave days may
be granted by the building principal. A request to
use three (3) or nore consecutive personal |eave days
may be approved or disapproved by the Superintendent
or desi gnee. Personal | eave days shall be deducted
from sick |eave. Except in cases judged to be an
energency by the principal, superi nt endent, or
desi gnee, the foll ow ng applies:

A The request for use of personal |eave days nust
be received at least twenty-four (24) hours
prior to the date requested.

B. Personal |eave days cannot be used the first
five (5) days of school or during the last five
(5) days of the school year.

N.D.C.C. 8§ 15-47-35 provides:

The enploynment contract of any teacher, as defined in
section 15-47-26, shall provide for at |least ten days’
perm ssi bl e absence annually due to sickness, w thout |oss
in pay for the period; and shall further provide for any
unused portion of such annually perm ssible absence to be
cumul ative from year to year, with a mninmum accunul ati on
of thirty days.

N.D.C.C. 815-38.1-01 provides that state policy is to pronote the
i mprovenent of personnel nmanagenent and relations between schoo
boards of public school districts and their certificated enpl oyees by
providing a uniform basis for recognizing the right of public school
certificated enployees to join organizations and be represented by
such organization in their professional and enploynent relationships
with the public school dstricts. In furtherance of that policy,
school boards and representative organi zati ons have the duty to neet
at reasonable tines and to negotiate in good faith with respect to
“ternms and conditions of enploynent and enpl oyer-enpl oyee rel ations.”
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The parties to that negotiation “nust execute a witten contract
i ncorporating any agreenent reached if requested by either party.”
However, these negotiation obligations “do not conpel either party to
agree to a proposal or to nmake a concession.” N.D.C.C. 8§ 15-38.1-12.

The term *“personal |eave” appears in NDCC 88 15-27.3-13,
15-39.1-04, 15-39.1-08, and 54-52-01. Al though the first three of
those sections relate to teachers, either with respect to negoti ated
agreenents by newly reorgani zed school districts or nenbership in the
teachers’ fund for retirenment, none of the sections nor any other
provi sion of North Dakota |aw actually defines “personal l|eave.” In
the absence of a statutory definition, referral nust be nmade to the
ordinarily understood neaning of the term which would be |eave from
wor k taken for personal reasons. N.D.C.C. § 1-02-02. Even in the
absence of a statutory definition of the term the North Dakota
Supreme Court has held that N.D.CC 8§ 15-38.1-12(1) and required
negotiation on terns aixd conditions of enploynment nmeans that “sick
| eave, personal |eave, and professional |leave are within the anmbit of
‘salary’ and ‘hours’ and are nandatory negotiable itens under” that
section. Belfield Education Ass’'n v. Belfield Public School District
No. 13, 496 N.W2d 12, 15 (N.D. 1993).

The Belfield Education Association case also determned that
negotiating in good faith pursuant to N.D.C.C. 8§ 15-38.1-12 did not
require that the parties actually agree on the itens that were the
subj ect of negotiati on. It appears from the circunstances you cite
that the school district and the teachers association did include in
their negoti ated agreenent the 10 days of annual sick |eave required
by statute. In fact, the agreenment provided up to 12 annual sick
| eave days for teachers enployed under 12-nonth contracts, and a
190-day accunul ati on of sick | eave.

Even though not required by law to do so, the parties to the teacher
contract you cite did agree to provide personal |eave days of two or
three days annually, accunulated to five days, which personal |eave
days were to be deducted from sick |eave. This was a negoti ated
contract benefit agreed to by both parties and their representative
organi zation, the use of which is discretionary on the part of the
t eacher. N.D.C.C. 8 15-47-35 authorizes absence due to sickness
wi thout loss in pay, and the effect of the contract in question is to
provide a contracted benefit to teachers to take time off for
personal reasons when not actually sick even though the schoo
district is not nandated by law to grant such |leave. This provision,
therefore, grants to the teachers in question the right to use their
accumul ated sick | eave for sickness reasons or to use it for personal
reasons.
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In the case of teacher contracts, teachers and school boards are
encouraged to negotiate in good faith and arrive at an acceptable
bargain under N.D.C.C. ch. 15-38.1. The sick leave provision in
N.D.CC 8§ 15-47-35 may legitimately be the subject of good faith
negotiations and formalized witten agreenents between teachers and
public school districts.

It is ny opinion that a negotiated teacher contract under N D. C C
ch. 15-38.1 which provides for the grant of the mnimm sick |eave
provided for by ND.C. C. § 15-47-35 and which authorizes the use of a
portion of that authorized sick |eave for personal |eave purposes and
deducts those personal |eave days from the sick |eave balance is
consistent with state law which requires good faith negotiation to
arrive at formal teacher contracts.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

rel/pg
cc: Dr. Wayne G Sanstead, Superintendent of Public Instruction



