LETTER OPI NI ON
96-L-164

Cctober 1, 1996

M. Larry |saak

Chancel | or

North Dakota University System
600 E Boul evard Ave

Bi smarck, ND 58505

Dear M. |saak:

Thank you for your letter requesting clarification of nmy July 30,
1996, opinion to Sheila Peterson concerning deposit and expenditure
of asbestos |litigation settlenent funds. You ask whether the
conclusions stated in the opinion apply to State Board of Hi gher
Education institutions.

The July 30, 1996, opinion concl udes:

It is therefore ny opinion that noney recovered as a
result of the Ilawsuit, whether through settlenent or
otherwi se, should be allocated among the participating
agenci es and deposited to the credit of that agency in the
fund, gener al or speci al , from which noney for
construction and maintenance of the building in question
was obtained, that settlenent noney received by the
subj ect agencies is not conparable to insurance recovery
and may not be used accordingly, and that the subject
agencies may resort to the Energency Comm ssion for
aut horization to receive and spend funds recovered in a
| awsui t.

Letter from Attorney General Heidi Heitkanp to Sheila Peterson
(July 30, 1996).

N.D.C.C. 8§ 15-10-12 governs deposit of funds received by Board of
Hi gher Education institutions. Section 15-10-12 states:

The state board of higher education may, subject to the
limtations of section 15-10-12.1, recei ve donations,



M. Larry |saak
Cctober 1, 1996
Page 2

gifts, grants, and bequests offered or tendered to or for
the benefit of any institution of higher education under
its control or subject to its admnistration, and al
nmoneys coming into the hands of the board as donations,
gifts, grants, and bequests nust be used for the specific
purpose for which they are donated or given. A speci al
revenue fund, for each institution of higher education
under the control of the board or subject to its
adm nistration, must be nmaintained wthin the state
treasury and all i nstitutional incone from tuition
coll ections nmust be placed in the special fund for the use
of the institution for which the nobney was raised. Al
rent, interest, or income from |and, nobney, or property,
donated or granted by the United States and allocated to
specific institutions of higher l|earning under the terns
of the Enabling Act and the Constitution of North Dakota
must be deposited in the special revenue fund of each
institution and expended in accordance with Section | of
Article I X of the Constitution of North Dakota. NMbneys in
the special revenue fund are subject to |legislative
appropriations. Al other funds, unless restricted by the
terms of a grant, donation, or bequest, received by the
institutions from federal, state, and local grants and
contracts, indirect cost recoveries, special student fees,
room and board fees and other auxiliary enterprise fees,
student activity fees, continuing education program fees,
internal service fund revenues, and all other revenues
must be deposited in the Bank of North Dakot a. Bi enni a
estimates of revenue and expenditures of the other funds
by source of funds nust be presented at the same tine
bi ennial budget requests for appropriations from the
speci al revenue fund and state general fund are prepared
and submtted to the office of nanagenent and budget
pursuant to section 15-10-15. Payments from each
institution's general fund appropriation nmust be nmade in
anounts as nmay be necessary for the operation and
mai nt enance of each institution, except that at the close
of the biennium the balance of funds not paid from the
general fund appropriation nust be deposited in the
special revenue funds of the institutions. Al'l  such
appropriations are subject to proration in the sane manner
as other appropriations are prorated if insufficient funds
are available to nmeet expenditures from the general fund.
Sinking funds for the paynent of interest and principal of
institutional revenue bonds nust be deposited pursuant to
section 15-55-06.
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(Enmphasi s added.) Lawsuit settlenent proceeds received by Board
institutions fall into the <category of "all other revenues."

Therefore, pursuant to section 15-10-12, settlenent funds nust be
deposited in the institution accounts at the Bank of North Dakota and
not in the special revenue funds in the state treasury.

One of the questions the July 30, 1996, opinion addressed is whether
the settlenent funds nmay be spent in a manner simlar to an insurance
recovery. I referred to NDCC & 26.1-22-19, which governs
expenditures fromthe State Fire and Tornado Fund, and concl uded:

There is no equivalent appropriation, either as a
per manent sel f-executing statutory or constitutiona
provision, or as a biennial appropriation, permtting the
expenditure of any noney received via judgnment or

settlement of the asbestos litigation. In the absence of
an appropriation, the proceeds from any judgnment or
settl enment cannot be spent. North Dakota Constitution,

Art. X, § 12(1).

Id. In other words, absent an appropriation, there is no statute or
constitutional provision of general application permtting state
agencies to spend settlenment proceeds and state agencies |acking
specific appropriation authority must have Enmergency Comi ssion
approval, granted pursuant to ND CC § 54-16-04.2, to spend
settlement funds. |Id.

Unlike other state agencies generally, Board institutions have
specific appropriation authority to spend the settlenment funds.
Section 4 of 1995 N.D. Sess. Laws ch. 3 states:

Any funds received by the board of higher education and
the entities of the North Dakota wuniversity system
pursuant to federal acts, private grants, and other
sources not deposited in the operating funds in the state
treasury are hereby appropriated for the period beginning
July 1, 1995, and ending June 30, 1997.

The settlement funds were received from "other sources"” and,
consistent with ND. C.C. 8 15-10-12, the funds were deposited in the
institution accounts at the Bank of North Dakota and not in the
institution operating funds in the state treasury. Ther ef ore,
Enmer gency Conmi ssion approval is not required and the funds may be
expended by the institutions as directed by the Board of H gher
Educat i on.
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Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

hps/ vkk



