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- QUESTI ONS PRESENTED -
l.

Whet her funds received by a clerk of court from or on behalf of a
child support obligor in excess of the obligor’s nonthly child
support obligation can be applied by the clerk to reduce or suspend
the amount of child support required to be withheld and paid to the
clerk under an income w thhol ding order.

How shoul d funds received by a clerk of court fromor on behalf of a
child support obligor in excess of the obligor’s nonthly child
support be treated by the clerk in relation to an obligor’s future
nmont hly support obligations and any arrears?

- ATTORNEY GENERAL’S OPI NI ONS -
l.

It is ny opinion that funds received by a clerk in excess of the
obligor’s nonthly child support obligation do not affect the
obligor’s “current nmonthly support obligation” under a court order or
judgnent, and therefore cannot be applied by the clerk to reduce or
suspend amounts due under an income wthholding order unless the
excess funds elimnate any arrearages owed by the obligor.

It is ny opinion that the amount of funds received by the clerk in
excess of the obligor’s nmonthly child support obligation nust be
applied to reduce any child support arrears owed by the obligor when
the funds are received and may otherwi se be returned to the obligor
or treated as a voluntary paynent for the inmediate benefit of the
supported child or children, but nmay not be treated as a prepaynent
of future nonthly child support obligations.
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- ANALYSES -
l.

State law requires that child support “be paid to the clerk of court,
as trust ee, for renmttance to t he obli gee.” N.D.C. C
§ 14-09-08.1(1). The phrase “child support” is defined in ND.C C
8§ 14-09-09.10(1) to nean “paynents for the support of children

if the paynment is required by the order of a court.” (Enphasis
added.) The question presented results from cases where a clerk of
court receives funds from or on behalf of a person owing child
support (obligor) in excess of the nonthly anmount the obligor is
required to pay by an order of the court.?

Child support is frequently paid by an income payor under an incone
wi t hhol di ng order rather than by the obligor directly. See generally
N.D.C.C. 8§ 14-09-09.10(6), (7) (“inconme” and “inconme payor” defined);
1990 N.D. Op. Att’'y Gen. 115, 117 (four types of income w thhol ding).
Wth limted exceptions not relevant to this opinion, every judgnent
or order requiring the paynment of child support that is issued or
nmodi fied after January 1, 1990, subjects the income of the obligor to
i medi ate incone wthhol ding. N.D.C.C. § 14-09-09. 24. | ncone
wi thholding may also be required if an obligor is delinquent, upon
request of the person to whom child support is owed (obligee), or if
one of the exceptions to inmediate incone wthholding no |onger
applies. ND CC § 14-09-09. 13.

N.D.C.C. 8§ 14-09-09.17 authorizes a clerk of court to anend or
suspend an incone w thhol di ng order under certain circunstances:

An income w thholding order is to be anmended by the clerk
when the total anmount of noney to be withheld is changed
by elimnation of arrearages or by court-ordered change in
anount of child support. An inconme withholding order is
to be termnated when the duty to support ceases and all
child support arrearages have been paid.

1 This opinion assumes, when using the phrase “excess funds,” that

there is no current child support obligation in another state

i nposing a higher anount. An order or judgnent inposing such an
obligation would be entitled to full faith and credit in North Dakota
until properly nodified. See N.D.C.C 8§ 14-08.1-05 (arrears);

N.D.CC ch. 14-12.2 (future nonthly support Ilevel); 28 US. C
8§ 1738B (sane).
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A paynment of excess funds is not a court-ordered change in anount,
nor does it termnate the obligor’'s duty to pay nonthly child
support. Thus, this section provides that a clerk nmay only anmend an
i ncome w thhol di ng order upon receipt of excess funds if the excess
funds elimnate any existing arrears. The use of excess funds to pay
existing arrears is discussed later in this opinion.

N.D.CC 8§ 14-09-09.17 does not expressly prohibit a clerk from
ot herwi se nodi fying or termnating an incone wthholding order, but

an exam nation of the statutory forrmula for determ ning the anount of

child support to include in an incone wthholding order indicates
that the clerk is precluded from treating the excess funds as a
credit for purposes of reducing or suspending an inconme wthholding
order.

N.D.C.C. 8 14-09-09.16 provides in part:

The income withholding order shall state . . . (1) [t]hat
the obligor is properly subject to an income w thhol ding
order and that the incone payor is therefore required to
wi thhold a stated amount, determ ned under subsection 3 of
section 14-09-09.13, fromthe obligor’s inconme at the tine
the obligor is paid for transmttal to the clerk of court

See also Letter from Attorney GCeneral N cholas Spaeth to Janes
Odegard (Novenber 24, 1992). Under subsection 3 of NDCC
8§ 14-09-09.13, the anmobunt an inconme payor is required to withhold is
the sumof the obligor’s “current nonthly support obligation” and the
amount the obligor is ordered to pay towards any arrearages.? The
phrase “current nonthly support obligation” neans “the nonthly anmount
of support established wunder a judgnment of divorce, separation,
annul nent or paternity (and, if nodified, under the nodification).”
1992 N.D. Op. Att'y Gen. 48. This definition does not include any
funds received by the clerk in excess of the obligor’s nonthly child
support obligation. Therefore, it is my opinion that a clerk of
court may not treat the excess funds as a credit for purposes of
reduci ng or suspending an inconme w thholding order unless the excess
funds elimnate any arrearages owed by the obligor.

2 |f there is an arrearage and no order to pay arrears exists, then

the amount should include twenty percent of the current nonthly
obligation, if any, or else an anmpbunt equal to the obligor’s nopst
recent nonthly support obligation. N D C C § 14-09-09.13(3).
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“Ordinarily, the calculation of the anmount of income to be wthheld
is a sinple matter.” 1990 N.D. Op. Att’'y Gen. at 118. However,
al though the anobunt stated in the inconme wthholding order is based
on the obligor’s current nonthly support obligation and any arrears,
the amount an incone payor may wthhold under the order “may not
exceed fifty percent of the obligor’s disposable income from this
i ncomre payor.” N.D.C.C. § 14-09-09.16(3). This limtation creates
some uncertainty for an obligor whose disposable income from an
i ncome payor fluctuates from nmonth to nonth, because the difference
bet ween these two anounts, which nmust be paid by the obligor directly
or fromother incone payors, will also fluctuate fromnonth to nonth.
Nevertheless, it is the obligor’'s responsibility to assure that
sufficient child support is paid to the clerk each nmonth to conply
with the court order.

Al t hough the recei pt of excess funds from or on behalf of an obligor
wll not affect an income wthholding order wunless the funds
elimnate existing arrears, the question remains how the clerk should
treat those funds in terns of nonitoring child support received from
an obligor and paid to an obli gee.

The presunptive amount of support conputed under the child support
guidelines is a mninmumrequirenent and does not prohibit an obligor
from voluntarily paying additional child support, whether under
contract or through a gift. As the North Dakota Court of Appeal s has
i ndi cat ed,

[a]l though the scheduled amounts of child support have
been elevated from suggested amounts to presunptively
correct anmpunts, the scheduled anmounts have not changed
from mnimm contributions which help provide sone
assurances that mnor children wll receive adequate
support and nai nt enance.

O Call aghan v. O Callaghan, 515 N.W2d 821, 825 (N.D. C. App. 1994).

The general rule from other jurisdictions is that overpaynents nay
not reduce or be credited against future court-ordered child support
obl i gati ons. Harner v. Harner, 434 N E 2d 465, 468 (Ill. C. App

1982); Pellar v. Pellar, 443 N.W2d 427, 430 (Mch. C. App. 1989);
Ingalls v. Ingalls, 888 P.2d 967, 970 (N M C. App. 1994). See
generally Robert A. Brazener, Annotation, Right to Credit On Accrued
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Support Paynents For Tinme Child Is In Father’s Custody Or For O her
Vol untary Expenditures, 47 A L.R 3d 1031, 1055-57, 8§ 15 (1973).

[Alny excess paynent nmade [has] to be considered a
gratuity or at least a voluntary contribution for the
support of the children, and not a prepaynent of future
support obligations. If non-court approved prepaynents
. were to be permtted, it would be possible for a
parent, who is obligated to pay support, to build up a
substantial credit, then suddenly refuse to nake support
paynents for several weeks, nonths, or even years, thus
thwarting the court’s purpose in setting the paynents at
certain specified intervals, that of providing regular,
uninterrupted incone for the benefit of that parent’s
children, who are in the custody of another. The
regularity and continuity of court decreed support
paynments are as inportant as the overall dollar anount of
t hose paynents.

Haycraft v. Haycraft, 375 N E 2d 252, 255 (Ind. Ct. App. 1978).

These decisions are consistent with North Dakota I aw. It is clear
fromthe statutory schene of N.D.C.C. ch. 14-09 and the child support
gui delines that child support obligations are conmputed and required
to be paid on a nonthly basis. “[T]he purpose of structuring support
in terms of periodic paynents for the duration of the childs
mnority is to ensure that the child s needs are net on an ongoing,

continuing basis.” Pellar, 443 N W2d at 430. This statutory
pur pose cannot be served if overpaynents are applied to future
monthly child support obligations.® A court will not be bound by
agreenents between parents that |imt the court’s authority to

establish or nodify child support obligations. See Smith v. Smth,
538 N.W2d 222, 226 (N.D. 1995).*

3 Rules of equity may apply to arrears or overpaynents of child

support in proper circunstances. See Brakke v. Brakke, 525 N W2d
687 (N.D. 1994); In re Marriage of Yanda, 528 N W2d 642 (lowa C.
App. 1994).

4 A notion to the court should be used, rather than a separate
agreenent between the parents, to change the anmpunt or timng of
child support paynents currently required in a court order or
judgnment. Brakke, 525 N.W2d at 690.
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The rule that overpaynments nmay not reduce future nonthly support
obligations does not, however, prohibit an overpaynent from being
applied to reduce any existing arrears.

The rationale of the rule prohibiting prospective
crediting of overpaynments is totally inapplicable to an
arrearage that exists at the time of the overpayment. A
rule which failed to credit overpaynents against an
existing arrearage would <create a disincentive for
obligated parents to voluntarily fulfill their delinquent
child support obligations. . . . Furthernore, the only
reasonabl e inference from an overpaynent, standing alone
and made at the tinme an arrearage exists, is that it is a
payment on the arrearage.

Holy v. Lanning, 552 N E 2d 44, 46 (Ind. C. App. 1990) (footnote
omtted). This decision is also consistent with North Dakota |aw. >
A paynent of arrears is a paynent of child support that is overdue.
Not only is the clerk of court required to accept such child support
paynments under N.D.C.C. 814-09-08.1, the clerk is required in the
same section to send notice of arrears to the obligor or request a
citation of contenpt fromthe court. These obligations would not be
satisfied if there are arrearages and the clerk returned the excess
funds or applied the overpaynent to future child support obligations
rather than to past obligations that were overdue.

As long as there are no existing arrearages, nothing requires nor
prohibits a clerk from notifying an obligor that the clerk has
recei ved excess funds before remtting the funds to the obligee.
Wthout nore information, the clerk would not know whether the
over paynent was an error, possibly nmade by the inconme payor without
the obligor’s know edge, or a voluntary paynent on behalf of the
child or children. Any fiduciary duty the clerk mght owe to an
obligee as “trustee” under N.D.C.C. § 14-09-08.1 would be limted to
required paynents of “child support” as the phrase is defined in
N.D.C.C. § 14-09-09. 10. However, based on the decisions cited in
this opinion, it is ny opinion that unless the clerk returns to the
obligor any excess funds remaining after existing arrears are paid,
the funds nust be considered a voluntary paynent for the imredi ate
benefit of the supported child or children and cannot be treated as a
prepaynent of future nmonthly child support obligations.

® N.D.C.C §14-09-08.1(8) requires that, when support rights are
assigned to the state, paynents be credited and transmtted in
accordance with federal law. See 45 C.F.R § 302.51.
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- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the questions
presented are decided by the courts.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi sted by: James C. Flem ng
Assi stant Attorney Ceneral
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