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- QUESTI ON PRESENTED -

Whet her a county may consider an application for paynents in |ieu of
property taxes under North Dakota Century Code (N.D.CC)
8§ 40-57.1-03 if the application is filed after the comrencenent of
construction of the project.

- ATTORNEY GENERAL’S OPI NI ON -

It is nmy opinion that a county may consider an application for
paynments in lieu of property taxes under NND.C.C. 8 40-57.1-03 if the
application is filed after the comencenent of construction of the
proj ect.

- ANALYSI S -

“In North Dakota, counties are creatures of the constitution and may
speak and act only in the manner and on the matters prescribed by the
Legislature in statutes enacted pursuant to constitutiona
authority.” County of Stutsman v. State Historical Soc’y, 371 N W2d
321, 329 (N.D. 1985).

N.D.C.C. ch. 40-57.1 grants a nunicipality discretionary authority to
grant property tax exenptions or paynents in lieu of taxes to new and
expandi ng businesses with certain limtations. For the purposes of
this chapter, “municipality” includes counties as well as all
organi zed cities. N D C C 8§ 40-57.1-02(2).

N. D C C 8§ 40-57.1-03  historically granted a nunicipality the
authority to grant exenptions from ad val orem taxation with certain
[imtations. The 1994 Special Session of the Legislative Assenbly
amended this section to authorize, anmong other things, a nmunicipality
to grant paynments in lieu of taxes. 1993 N.D. Sess. Laws, 1994
Special Supp., ch. 784, § 1. N.D.C.C 8§ 40-57.1-03 currently
provides in part:

After negotiation with a potential project operator, a
municipality may grant a partial or conplete exenption
from ad valorem taxation on all buildings, structures,
fixtures, and inprovenents used in or necessary to the
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operation of a project for a period not exceeding five
years fromthe date of commencenment of project operations.
A municipality may also grant a partial or conplete
exemption from ad valorem taxation on Dbuildings,
structures, fixtures, and inprovenents used in or
necessary to the operation of a project that produces or
manuf actures a product from agricultural comodities for
all or part of the sixth year through the tenth year from
the date of commencenent of project operations.

In addition to, or in lieu of, a property tax exenption
under this section, a nunicipality my establish an anount
due as paynents in lieu of ad val orem taxes on buil dings,
structures, fixtures, and inprovenents wused in the
operation of a project upon which initial construction is
begun after June 30, 1994. The governing body of the
municipality shall designate the anmount of the paynents
for each year and the beginning year and the concl uding
year for paynments in lieu of taxes, but the option to nake

paynments in lieu of taxes under this section may not
extend beyond the twentieth year from the date of
commencenent of project operations. To establish the

anount of paynments in |lieu of taxes, the governing body of
the municipality nay use actual or estinated |evels of
assessnment and taxation or may establish paynent anounts
based on other factors. The governing body of the
muni cipality may designate different anmounts of paynents
in lieu of taxes in different years to recognize future
proj ect expansion plans or other considerations.

N.D.C.C. 8 40-57.1-07(1) provides that an application for a property
tax exenption nust be granted “prior to the conmmencenent of
construction of the project . . . or prior to occupancy by the
project operator if the project is an existing building.”

In Northern X-Ray Co. v. State, 542 N.W2d 733, 735 (N.D. 1996), the
North Dakota Supreme Court recently set forth the standard for
statutory interpretation:

Qur primary goal in construing a statute is to discover
the intent of the |legislature. W look first to the
| anguage of the statute in seeking to find legislative
intent. |If a statute’ s |anguage is clear and unanbi guous,
the legislative intent is presumed clear on the face of
the statute. If a statute’s |anguage is anbiguous,
however, we may look to “extrinsic aids” in interpreting
the statute.
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(GCtations omtted.) A reading of the above-quoted I|anguage of
N.D.C.C. 8 40-57.1-03 clearly and wunanbiguously shows that a
municipality may: (1) grant a five-year property tax exenption for a
new industry; (2) extend the exenption as a phased-out exenption
through the tenth year of operation if the new industry manufactures
a product from agricultural comodities; and (3) negotiate an anount
due as paynents in lieu of property taxes on inprovenents used in the
operation of a project upon which initial construction is begun after
June 30, 1994, but the option to make paynents in |lieu of taxes may
not extend beyond the twentieth year fromthe date of commencenent of
proj ect operations.

In Wlliam Cairnmont, Inc. v. State, 261 N W2d 780, 783-84 (N.D.
1977), the North Dakota Suprene Court considered the word “exenpt” as
applied to taxation:

The word “exenpt” has a plain and conmmopn meani ng. As
applied to taxation, it means “freedom from the burden of
enforced contributions to the expenses and mai ntenance of
government, or an imunity from a general tax.” It is a
special freedom from taxation inposed upon others, a
di spensati on.

This is the sense in which the word “exenpt” s
customarily used in the statutes of this State.

(Citations omtted.) “Lieu tax” neans instead of or as a substitute.
Si oux Valley Hosp. Ass’'n v. State, 519 N.W2d 334, 336 (S.D. 1994).

Because there is a clear difference between an exenption and an in
lieu tax, the in Ilieu tax paynents authorized by ND. CC
8 40-57.1-03 are not affected by the |[|anguage of N.D. C C
8 40-57.1-07(1) which requires that a property tax exenption
aut hori zed under these provisions be granted before the comencenent
of construction of the project.

However, assuming for the sake of argunent that there is sone
anbiguity in the relevant statutory |anguage, the legislative history
may be considered in determning the intention of the Legislature.

N.D.C.C. 8 1-02-39(3). The Legislative Council prepared a witten
summary of House Bill No. 1520, which contained the in lieu
provisions, for the 1994 Special Legislative Session. Under the
headi ng of “PROPERTY TAXES' the follow ng | anguage is found:

House Bill No. 1520 creates a “paynents in |ieu of taxes”
option that could be used in conbination with, or in place
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of, property tax exenptions for a project that begins
construction after June 30, 1994, Payments in lieu of
taxes could apply to any kind of facility and do not apply
only to agricultural processing facilities.

It is apparent that the Legislative Assenbly considered the in lieu
of tax paynents as an alternative option for a nunicipality that is
separate froma tax exenption

Therefore, it is nmy opinion that a county may consi der an application
for payments in lieu of property taxes under N.D.C.C. 8§ 40-57.1-03 if
the application is filed after the comrencenent of construction of
t he project.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs

the actions of public officials until such tine as the questions
presented are decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL

Assi sted by: Robert W Wrtz
Speci al Assistant Attorney Genera



