STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 96- F- 22

Dat e i ssued: Novenmber 22, 1996

Request ed by: Representative Bill Cban

- QUESTI ON PRESENTED -

Wether a statewide election recount authorized by ND C C
§ 16.1-16-01(4) nust be held within seven days after the date the
Secretary of State notifies county auditors to conduct recounts.

- ATTORNEY GENERAL’S OPI NI ON -

It is ny opinion that a statewi de election recount authorized by
N.D.C.C 8 16.1-16-01(4) nust be held within seven days after the
date the Secretary of State gives notice to the county auditors to
conduct recounts.

- ANALYSI S -

N.D.C.C. 8§ 16.1-16-01(4) provides, in part, as follows:

Wthin four days after the canvass of the votes by the
state canvassing board in the case of congressional,
state, district, or legislative elections, the secretary
of state shall notify all the county auditors to conduct
recounts as required by subsection 1 and, when a tinely
recount demand is received and it is in proper form as
requi red by subsection 2. The secretary of state shall
fix the date of the recounts wthin seven days after
giving notice that the auditor nust conduct the recount.

(Enphasi s supplied.)

The language in ND.C.C § 16.1-16-01(4) that “[t]he secretary of
state shall fix the date of the recounts within seven days after
giving notice that the auditor nust conduct the recount” has been
subject to two varying interpretations. One is that the Secretary of
State has seven days to specify the date of an election recount after
giving notice to the county auditors of a recount, but that the date
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specified could occur beyond the seven-day period. The ot her
interpretation is that the recount itself nust be held within seven
days after the Secretary of State gives notice to the county
audi tors.

A cardinal rule of statutory construction is that courts are to
ascertain the intent of the Legislature. The Legislature’ s intent
must be sought initially fromthe |anguage of the statute. District
1 Republican Com v. District 1 Denocratic Com, 466 N W2d 820, 824

(N.D. 1991). If statutory language is clear and unanbi guous, the
legislative intent is presunmed to be clear from the face of the
statute. If, however, statutory |anguage is ambi guous or of doubtful

meani ng, the courts may |look to extrinsic aids to aid in interpreting
the statute. 1d. at 824-25.

“A statute is anbiguous if it is susceptible to differing but
rati onal neanings.” Rott v. Connecticut General Life Ins. Co., 478
N.wW2d 570, 573 (N D. 1991). N.D.C.C. § 16.1-16-01(4) has been
susceptible to differing but rational neanings and is therefore
anbi guous.

In construing amnbiguous statutes, courts are likewise required to
ascertain the Legislature’s intent in enacting the statute but my
resort to extrinsic aids, such as legislative history and the object
of the statute, to construe an anbiguous provision. Kal | hoff wv.
North Dakota W rkers’ Conpensation Bureau, 484 N.W2d 510, 512 (N. D
1992); Kroh v. Anerican Family Ins., 487 N.W2d 306, 308 (N.D. 1992).

N.D.C.C. 8 1-02-39 provides:

If a statute is anbiguous, the court, in determning the
intent of the legislation, nmay consider anong other
matters:

1. The obj ect sought to be attai ned.

2. The circunstances wunder which the statute was
enact ed.

3. The | egislative history.

4. Conmon | aw or former statutory provisions.

The statutory |anguage in question resulted from an anmendnent in the
1985 | egislative session. See 1985 N.D. Sess. Laws ch. 249, § 11.
Prior to the 1985 anendnents, the provision used to read, “[t]he
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secretary of state shall fix the date of statew de recounts. The
date shall be within ten days after receipt of the recount demand.”
Id. Thus, under the version in effect prior to 1985, it was clear
that the date of the statewi de recount nust occur within ten days
after receipt of the recount demand. The present anbiguity arises
because, followi ng the 1985 anendnents, the provision is subject to
differing interpretations.

In this instance, the legislative history is helpful in clarifying
the anbiguity. The sponsor of the bill appeared before the Senate
Judiciary Conmittee and offered testinony regarding the purposes of
the bill. The mnutes reflected that the sponsor “stated that the
second [purpose] is the time involved. . . . The recount period
shoul d be earlier.” Hearing on SB 2259 Before Senate Judiciary Conm
49th ND Leg. (January 28, 1985) (Statenment of Senator Christensen).

Furthernore, the Deputy Secretary of State indicated support for
anending the tine for a recount and stated it would be an advantage
to shorten the time period fromthe ten days allowed for a recount
after the canvassing board neets. Hearing on SB 2259 Before the
Senate Judiciary Comm 49th ND Leg. (January 28, 1985) (Testinony of
Bob Schai bl e) .

The change in the time period was proposed to allow resolution of
| egi sl ative races, which are recounted under this provision, to be
resolved by recount prior to the legislative pre-session typically
held in early Decenber follow ng an el ection. Senator Chri stensen
gave an exanple from District 3 which denonstrated the need for a
change. The recount had changed the result of an el ection; however,
due to the timng of the recount the w nner mssed the pre-session.
Hearing on SB 2259 Before Senate Judiciary Comm 49th ND Leg.
(January 28, 1985) (Statenent of Senator Christensen). The result
the 1985 anendnment was enacted to avoid could occur even after the
amendrment if N.D.C.C. 8§ 16.1-16-01(4) were interpreted to nean that
only notice of the date specified for the recount was required to be
provi ded within seven days.

The former statutory provision clearly indicated that the recount
date nmust be within ten days after receipt of a recount demand and
the legislative history indicates that one of the intended purposes
of the anmendnments to this subsection was to shorten the recount
peri od. Wth this background, application of the rules for
interpreting anbiguities in statutes requires a conclusion that the
Legislature intended that the date of the recount be wthin seven
days after the date the Secretary of State notifies the county
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auditors to conduct recounts. To conclude otherwise would run
counter to the expressed legislative intent of shortening the recount
process.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi st ed by: John J. Fox
Assi stant Attorney Ceneral
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