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- QUESTI ON PRESENTED -

Whet her a subcontractor of a general primary seismc exploration
contractor needs to be bonded under N.D.C.C. ch. 38-08.1 to engage in
geophysi cal exploration if the general primary seismc contractor is
bonded.

- ATTORNEY GENERAL’S OPI NI ON -

It is nmy opinion that a subcontractor of a general primary seisnic
contractor needs to be bonded under N.D.C.C. ch. 38-08.1 to engage in
geophysi cal exploration even if the general primary seismc
contractor is bonded.

- ANALYSI S -

Any person desiring to engage in geophysical exploration nust first
file an application for a geophysical exploration permt under
N.D.C.C. 8§ 38-08.1-04. The application for a geophysical exploration
permt nust, anong other things, list the nanme of the person
intending to engage in geophysical exploration, the name of any
subcontractors to be enployed by the person intending to conduct
geophysi cal exploration, the date upon which geophysical exploration

is to begin, and the approxi nate nunber and depth of any drill holes
and the location of any drill holes or description of the property
upon which the geophysical exploration is to be conducted. I d.

Additionally, N.D.C.C. § 38-08.1-04(6) provides that the application
for a geophysical exploration permt include “[a] certificate from
the industrial conmssion indicating that the person intending to
engage in geophysical exploration and any subcontractors to be
enployed by that person have each filed wth the industria
comm ssion a good and sufficient surety bond.” (Enphasis added.)

Bond requirenents for geophysical exploration are set under N.D. C C
§ 38-08.1-03.1. NDCC 8§ 38-08.1-03.1 provides, in part, that “[a]
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person desiring to engage in geophysical exploration in this state
shall also file with the industrial comm ssion a good and sufficient
surety bond in the amount of $15,000 for a single geophysical crew or
a bl anket surety bond in the amount of $30,000 for all geophysical
crews operating within the state for such person.” Once the bond is
filed and the authority to transact business in this state is
ef fect ed, N.D.C C § 38-08.1-03.1(4) directs “the industria
conmi ssion [to] issue to the person desiring to engage in geophysica
expl oration or any subcontractor of that person a certificate show ng
that the bond has been filed and showi ng the nanme and address of the
surety conmpany and the name of the person designated resident agent
for service of process.” (Enphasis added.)

The enphasized |anguage identified above was added to N.D.C. C. ch.
38-08.1 in 1987. See 1987 N.D. Sess. Laws ch. 429, 88§ 1 and 2 [H B
1461]. The intent of H B. 1461 was to “clarify and nmake clear that
any subcontractor enployed by a person intending to engage in
geophysi cal exploration nmust be bonded.” Hearing on H 1461 Before
the House Conmm on Natural Resources, 50th N.D. Leg. (February 5,
1987) (Statenent of Law ence Bender).

This is consistent with N.D.C C. § 38-08.1-02 providing that “[a]ny
person in this state engaged i n geophysical exploration or engaged as
a subcontractor of a person engaged in geophysical exploration shal
conply with the . . . provisions of [NND.C C. ch. 38-08.1]; provided,
however, that conpliance with the provisions of this chapter by a
crew or its enployer constitutes conpliance herewith by that person
who has engaged the service of such crew, or its enployer, as an
i ndependent contractor.” Accordingly, when the first part of
N.D.C.C 8§ 38-08.1-02 is read together with NND.C. C. 8§ 38-08.1-03.1
and 38-08.1-04, the law requires any person engaged in geophysi cal
exploration to be bonded and any subcontractor of a person engaged in
geophysi cal exploration to be bonded. This result is also consistent
with this office’s 1981 interpretation of ND CC § 38-08.1-02,
which was reinforced by the 1987 Legislative Assenbly wth the
enactnent of H B. 1461. Letter from Attorney GCeneral Robert O
Wefald to Rodney E. Lem eux (Novenber 27, 1981); Hearing on H 1461
Before the House Conm on Natural Resources, 50th N.D. Leg. (February
5, 1987) (Witten statenment of Law ence Bender)(“[While the attorney
general in an informal opinion dated Novenber 27, 1981, has held that
subcontractors and independent contractors of persons engaged in
geophysi cal exploration nust obtain bonds, there is still confusion
concerning the bonding requirenents for persons engaged in
geophysi cal exploration.”)
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The second part of ND.C.C. 8§ 38-08.1-02 provides that if a crew or
its enployer, hired by an entity as an independent contractor,
conplies with the provisions of ND.C.C ch. 38-08.1, [which would
include its bonding requirenents], then the hiring entity has
complied with the chapter. This part, however, does not limt the
bondi ng requirenents for subcontractors under N.D.C.C. ch. 38-08.1,
because the independent contractor’s permt and its acconpanying
I ndustri al Commi ssion certificate <cover only the independent
contractor and its enployees, not any subcontractors the independent
contractor may hire.

- EFFECT-

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi st ed by: David E. dinton
Assi stant Attorney Ceneral
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