STATE OF NORTH DAKOTA : IN DISTRICT COURT

COUNTY OF CASS EAST CENTRAL JUDICIAL DISTRICT

STATE OF NORTH DAKOTA EX REL.

WAYNE STENEHJEM, Civil No,  09-2018-CV-00378
ATTORNEY GENERAL, - |
COMPLAINT
Plaintiff, .
-S-

COLLIN STREHLOW, doing business as
NAILEDIT HOME IMPROVEMENTS,

Defendant. | CPAT 160182.002

[911]Plaintiff State of North Dakota on the relation of Wayne Stenehjem Attorney
General, by and through Assistant Attorney General Brian M. Card, Consumer
Protection and Antitrust Division, brings this cause against Defendant Collin Strehlow
doing business as Nailedlt Home Improvements, and upon information and belief

alleges as follows:

L INTRODUCTION

[fl2]The State of North Dakota brings this action on the relation of Wayne
Stenehjem, the Attorney. General of the state of Notrth Dakoita, in the public interest
pursuant to North Dakota Century Code (N.D.C.C.) § 51-15. "jl’his action seeks, under
N.D.C.C. § 51-15-07, to restrain and enjoin violations of N.DAC.;C. chs. 43-07 and 51-15,
and to recover praperty loss suffered by consumers as a result of such violations. This
action also seeks, undér N.D.C.C. §51-15-10, to recovef costs, expenses, and
attorney's fees incurred b'y the Attorney General in the invesiiéaﬁon and prosecution of

this action and, under N.D.C.C. § 51-15-11, to obtain civil penalties of not more than



$5,000.00 for each violation of N.D.C.C. § 51-15-02. Pursuant to N.D.C.C. 47-25-07(3),
the Attorney General seeks an order from the court Cancelling Defendant's trade name,
Nailedit Home Improvements, as a result of Defendant’s use of the trade name fo

engage in consumer fraud.

. JURISDICTION AND VENUE
[3]Under N.D.C.C. §§ 51-15-07, 51-15-10 and 51-15-11 the district court has

jurisdiction to enter appropriate orders.

[§4]Venue in Cass County is proper under N.D.C.C. §§ 28-04-03 and 28-04-05
because Defendant Collin Strehlow had or has a principal piéce of business in Cass
County, Defendant has transacted business in Hettinger Cour{ty, and all or part of the
cause of action arose in Cass County.

[15]This court has 'personai jurisdiction over Defendant. Defendant, either acting
directly or by an agent, cfid one or more of the following: transacted business in North
Dakota; contracted to supply, or supplied, services, goods or other things in North
Dakota; committed a tort within or outside North Dakota causing injury to another
person or property within North Dakota; committed a tort within North Dakota causing
an injury to another pers{)n or property within or outside Nor‘ithako’ta; engaged in any

other activity within North Dakota; or violated North Dakota Iaw.;

Hl. DEFENDANT

[fI6]Defendant Collin Strehlow is an adult individual and, upon information and
beliet, is currently residing at, or has a last known address at, 3111 46" Ave. 8., Fargo,
ND 58104.

[]7INailed!t is a sole proprietorship and trade name that was registered with the

North Dakota Secretary of State's Office on January 26, 2017. Its owner is Defendant
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Collin Strehlow, and the last address provided to the Secretary of State’s Office is 3111
46" Ave. S., Fargo, ND 58104-6659. Nailed!t Home Improvement’s provides the nature
of its business as "home and business remodeling, new construction, additions, flooring,
cabinets, sheetrock, finish carpentry, windows, doors, bathrooms, kitchens, finish
basements.” .

[f8]Defendant, individually or in concert with others, formulated, directed,
controlled, or participatediin the acts and practices set forth herein while doing business

as Nailedlt Home Improvements.

V. NATURE OF DEFENDANTS’ BUSINESS

[§9]Defendant, at all relevant times hereto, was engaged in the business of
soliciting and selling merchandise, as that term is defined in N.D.C.C. § 51-15-01, in the
State of North Dakota, namely soliciting and selling services, including, but not limited

to, services as a contractor within the meaning of N.D.C.C. §43-07-01(1).

V. ACTS OR PRACTICES ALLEGED

[§110]in connection with the sale or advertisement of contracting services, or other
merchandise as defined by N.D.C.C. § §1-15-01(3), Defendant engaged in the business
or acted in the capacity of a contractor within North Dakota when the cost, value, or
price per job exceeded th_é sum of four thousand dollars without first having a license as
required by N.D.C.C. § 43-07-02. |

[9111]in connection with the sale or advertisement of conﬁracting services, or other
merchandise as defined by N.D.C.C. § 51-15-01(3), Defenda%ﬂ abandoned a contract
without legal excuse aﬁef a deposit of money or other consideration has been provided

to them. A rebuttable presumption of abandonment has arisen because Defendant



substantially failed to commence any work agreed upon within sixty days of a starting
date agreed upon in writing or within ninety days of a contra;:t date when no starting
date was agreed upon in Writing in violation of N.D.C.C. § 43-07-14(1)(a).

[f112]in connection ;wéth the sale or advertisement of contfacting services, or other
merchandise as definedi by N.D.C.C. § 51-15-01(3), Defendant diverted funds or
property received under express agreement for the prosecuﬁon or completion of a
specific contract, or for a specified purpose in the prosecution or completion of a
contract, and used those funds for another contract obligation or purpose to defraud or
deceive creditors or an owner in violation of N.D.C.C. § 43-07-14(1)(b).

[9113}in connection 'w§th the sale or advertisement of contracting services, or other
merchandise as defined by N.D.C.C. § 51-15-01(3), Defendant engaged in fraudulent or
deceptive acts or practides or misrepresentation as a contractor in consequence of
which one or more perséns was injured in a total amount exceeding three thousand
dollars in violation of N.D.:C.C. § 43-07-14(1)(c).

[§1141In connection with the sale or advertisement of conifacting services, or other
merchandise as defined by N.D.C.C. § 51-15-01(3), Defendant failed to refund fully to a
consumer an advance payment where a rebuttable presumption of abandonment has
arisen and the consumer has requested a refund in violation of N.D.C.C. § 43-07-
14(1)(H). |

[4115]in connection with the sale or advertisement of conﬁracting services, or other
merchandise as defined és N.D.C.C. § 51-15-01(3), Defendanf through written and oral
representations made by Defendant, his agents, empioyees,; or representatives, has
made untrue, deceptive, and misleading representations, or have engaged in deceptive

acts or practices, with the intent that others rely thereon, in violation of N.D.C.C. § 51-
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15-02.

[16]Defendant’s conduct in violation of N.D.C.C. §§ 43-07-02, 43-07-14(1)(a),
43-07-14(1}(b), 43-07-14(1)(c), 43-07-14(1)(), and 15-15-02 inf;ludes the following acts
and practices listed in paragraphs 17 through 22 of this Complaint:

[f117]Defendant, doing business as Nailedlt Home lmprovements, did not
possess a North Dakota §ontractar’s Iicénse when he engaged in the work described in
this Complaint. |

[f118WVhile unlicensed Defendant engaged in the business and acted in the
capacity of a contractor in North Dakota when the cost, value, ar price per job exceeded
the sum of four thousand dollars.

[119]On or about July 10, 2016, Defendant, doing buéiness as Nailedlt Home
Improvements, entered into a contract with North Dakota consumers Kevin and Laci
Terry, 5272 8" Court W, West Fargo, ND 58078, to build a 14’ x 14’ deck. Defendant
solicited and accepted an advance payment from the Terrys pf $4,150.00. Defendant
then installed three posts and the four joists for the deck, but did no other work, thereby
abandoning the contract. Defendant ignored the Terrys efforts fo communicate with him.
They did manage to reach him on one occasion only after contacting Defendant’s
father. During their conversation, Defendant admitted having diverted the Terrys
advance payment. Instead of using their money for material tb complete their project,
Defendant stated that he used their money to make a vehicle instaiément payment, and
did not have funds to purchase materials to begin — let alone complete — the project he
contracted with them to perform. On August 23, 2016, Defendant installed the deck
flooring and stair stringers, and was expected to complete tﬁe project the next day.

Defendant did not return to complete the Terrys’ project, again stating he did not have



the money to complete the job. The Terrys purchased $2,000‘€)0 worth of materials on
August 25, 2016 so that the project could be completed. Defendant did not return to
complete the project. As a result of his fraudulent and deceptive acts, practices, and
misrepresentations, Defendant harmed the Terrys in an amount exceeding three
thousand dollars. Defendant was not licensed to operate aé a contractor when he
solicited and accepted their advance payment of $4,150.00, and for which the Terrys
purchased $25,000.00 worth of materials.

[€12010n or about August 31, 2016, Defendant, doing buéiness as Nailedlt Home
Improvements, contracted with North Dakota consumer Carmen Rohr, 7460 Brynley
Blvd., Horace, ND 58047, to construct a garage on her property for a total price of
$16,480.00. On August 31, 2016, Defendant solicited and accepted an advance deposit
of $18,480.00 from Ms. Rohr. A subcontractor, on behalf of Defendant, poured concrete
for the garage and driveway. Defendant framed and shingie& the garage, but did no
further work and did not 'compiete the project, abandoning the project. Ms. Rohr later
learned that Defendant did not shingle to code, and, therefore, énother contractor had to
add bracing to ensure the integrity of the garage. Defendant failed ﬁo pay his
subcontractor who poured the concrete for Ms. Rohr's proje—c*;j It also appeared to Ms.
Rohr that Defendant diverted her advance payment and uséd her money to take a
vacation in Bora Bora. As a result of his fraudulent and deceptive acts, practices, and
misrepresentations, Defendant harmed Ms. Rohr in an a%mount exceeding three
thousand dollars. Defendant was not licensed to operate afs a contractor when he
solicited and accepted Ms. Rohr's advance payment of $‘16,48Q.00.

[f121]Defendant’s actions constituting violations of N,D.C.C. §§ 43-07-02, 43-07-

14, and 51-15-02 include the following:



Engaging in the business or acting in the capacity of a contractor within
North Dakota when the cost, value, or price per job exceeds the sum of
four thousand dollars without first having a contractor license issued by
the Secreta;y of State in violation of N.D.C.C. § 43-07-02.

Abandoning a contract without legal excuse after a deposit of money or
other consideration has been provided in violatitm of ND.C.C. § 43-07-
14{1)(a). |

Diverting funds or property received under express agreement for the
prosecution or completion of a specific contract, or for a specified purpose
in the prosecution or completion of any contract, and applying or using
funds and property for another contract obligation? or to defraud or deceive
creditors or fhe owner in violation of N.D.C.C. § 43-07-14(1)(b).

Engaging in fraudulent or deceptive acts or practices or
misrepresentations as a contractor in consequence of which one or more
persons is injured in excess of three thousand dollars in violation of
N.D.C.C. § 43-07-14(1)(c). '

Failing to refund fully the contracting party's ad?ance payment where a
rebuttable presumption of abandonment has azrisen and a contracting
party has made a request for a refund in vio!atibn of N.D.C.C. § 43-07-
14(1)(0). |

Making false and misleading representations to c‘_ustomers, including false
representatibns regarding Defendant's status a$ a licensed contractor,
and his ability or intent to complete cmsumer% projects, in violation of

N.D.C.C. § 51-15-02.



[9122]Defendant’s actions constitute consumer fraud under N.D.C.C. § 51-15-02.

Vi. CONSUMER FRAUD LAW VIOLATIONS
{N.D.C.C. § §1-15-01, et seq.)

[f23]Plaintiff re~auéges paragraphs 1 through 22 of this Complaint.

[f124]Defendant, while doing business as Nailedit Home éimprovemems, engaged
in deceptive acts or pra&ctices in violation of N.D.C.C. § 51-15-02, for which North
Dakota is entitled to relief, including injunctive relief, penalties, costs, expenses, and
attorney fees. |

[f125]The deceptive acts or practices alleged in paragrahhs 1 through 22 of this

Complaint constitute vio!étions of N.D.C.C. §§ 51-15-02 for whic}h the court:

a. May order injunctive relief as provided in N.D.C.C. §51-15-07 or as
otherwise provided by law;

b. May order Defendant to pay to the State of North Dakota a civil penaity of
up to $5,000 for each violation as provided in N.D.C.C. § 51-15-11;

c. Shall order Defendants to pay to the State of North Dakota the costs,
expenses, and attorney’s fees incurred by the Attomey General in the
investigatioh and prosecution of this action as provided in N.D.C.C.
§ 51-15-10, if Defendants is adjudged in violaﬁoz’iw of N.D.C.C. ch. 51-15;
and

d. May order such relief as may be necessary to prevent the use or
employment of deceptive acts or practices by Defendants or to restore any
loss suffered by persons as a result of the deceptive acts or practices of

Defendants as provided in N.D.C.C. § 51-15-07. -



VII. REQUEST FOR RELIEF

[fI26]WHEREFORE, PLAINTIFF PRAYS for Judgment against Defendant as

foliows:

a.

That Defen&ant Collin Strehlow be adjudged in violaﬁen of the consumer
fraud law and N.D.C.C. § 51-15-02 for engaging in the deceptive acts and
practices alléged in this Complaint.

That Defendant Collin Strehlow, his agents, employees, representatives,
assigns, and all other persons in active concert br participation with him,
pursuant to N.D.C.C. § 51-15-07, be permanently enjoined and restrained
from engaging in deceptive acts or practices and from directly or indirectly
making false statements, false promises, or mis;representations with the
intent that others rely thereon, in violation of N.S.C.C. § 51-15-02, while
engaging in the sale or advertisement of ‘contracting and home
improvements, repairs or services, or any other merchandise as defined
by N.D.C.C. § 51-15-01(3), within the State of North Dakota.

That Defendant Collin Strehlow, his agents, em;}loyees, representatives,
assigns, and all other persons in active concert br participation with him,
pursuant to N.D.C.C. § 51-15-07, be permanenﬂ? enjoined and restrained
from engaging in the sale of merchandise as defined by ND.C.C. § 51-15-
01(3).

That Defendant Collin Strehlow, his agents, embioyees, representatives,
assigns, and all other persons in active concert Eor participation with him,
pursuant to N.D.C.C. § 51-15-07, be permanenﬂ;} enjoined and restrained
from engaging in or acting in the capacity of a contractor within North

9



Dakota.

That, under N.D.C.C. § 51-15-07, Defendant Collin Strehlow be enjoined
and restrained from operating a contractor business under a trade name
requiring Iiéensure or registration under N.D.C.C. § 47-25 and from
operating, §aﬂicipaﬁng, or engaging in any contractor business in North
Dakota. :

That, pursuant to N.D.C.C. §51-15-07, Defendant Collin Strehlow, his
agents, employees, representatives, assigns, and all other persons in
active concert or participation with him be pemanently enjoined and
restrained from soliciting or accepting from corxsu%ners advance payments
or consumer deposits in connection with any éa}e of merchandise, as
defined by N.D.C.C. § 51-15-01(3).

That, pursuant to N.D.C.C. §51-15-11, Defendant Collin Strehlow be
assessed a civil penalty of $5,000.00 for eaéh violation of N.D.C.C.
§ 51-15-02. |

That, pursuént to N.D.C.C. § 51-15-10, the Attorney General be awarded
and Defendéﬂi Collin Strehlow be ordered to pay;all costs, expenses, and
attorney’s fees incurred by the Attorney Generaig in the investigation and
prosecution of this action.

That, pursuant to N.D.C.C. § 51-15-07, Defendant Collin Strehlow be
ordered to 'pay restitution to all consumers, V\{hich have suffered any
ascertainable loss, and to restore to any person iéﬁ interest any moneys or
property, real or personal, which may have beefw acquired by Defendant

Collin Strehlow, doing business as Nailedlt Home Improvements, by
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means of any practice declared to be unlawful unéer N.D.C.C. § 51-15-02.

i That, pursuant to N.D.C.C. § 47-25-07(3), the Cm;!rt order the Secretary of
State to can'oei Defendant’s trade name, Nailedlt Home Improvements, for
using the name to engage in violation of N.D.C.C. chs. 43-07 and 51-15,

J- That Plaintiff be given such other and further reﬁef as the nature of this
case may require and this court may determine to be fair, just, and
equitable. A

Dated this 16th day of No&ember, 2017.

State of North Dakota
Wayne Steneh}em
_Atmmey Gegerai

BY: ; ( e C/
Briam M. Card, ID No. 07917
Assistant Attorney General
Office of Attorney General
Consumer Protection & Antitrust Division
Gateway Professional Center
1050 East Interstate Ave,, Ste. 200
Bismarck, ND 58503-5574
Telephone (701) 328-5570
bmcard@nd.gov

Attorneys for Plaintiff.
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STATE OF NORTH DAKOTA  IN DISTRICT COURT

COUNTY OF CASS EAST CENTRAL JUDICIAL DISTRICT

STATE OF NORTH DAKOTA EX REL. _
WAYNE STENEHJEM, Civil No. 09-2018-CV-00378
ATTORNEY GENERAL,

Plaintiff,
BRIEF IiN SUPPORT OF
-VS- : MOTION FOR SUMMARY

‘ JUDGMENT
COLLIN STREHLOW, doing business as
NAILEDIT HOME IMPROVEMENTS,
Defendant. -~ CPAT 160192.002

[f11State of North Dakota ex rel. Wayne Stenehjem, ("Attorney General” or
“‘Plaintiff’) offers the following in support of its Motion for Summary Judgment against
Collin Strehlow, doing business as Nailedit Home Imprdvements ("Defendant”),
pursuant to N.D.R.Civ.P. 56. The Attorney General is seeking summary judgment
adjudging Defendant in Qiolation of North Dakota Century Code (N.D.C.C.) §§ 43-07-
02(1), 43-07-14(1)(a), 43-07-14(1)(b), 43-07-14(1)(c), 43-07-14(1)(f), and 51-15-02, et
seq. (the "Consumer Fraisd Law”™), ordering injunctive relief, aﬁnd adjudging Defendant
liable for damages, pena}ties and attorney fees in the amounts set forth herein, and
such other relief the cou& may find just and equitable. The Aﬁomey General is also
seeking an order that the Secretary of State cancel Defendaét’s trade name, Nailedlt
Home Improvements, for his use of the trade name to engageéin violations of N.D.C.C.

chs. 43-07 and 51-15.



L INTRODUCTION

[fl2]The State of f\%orth Dakota, ex rel. Wayne Steneh}em, Attorney General,
commenced this action pursuant to N.D.C.C. chs. 43-07 and 51-15 by service of a
Summons and Complair}t on Defendant on August 27, 2017. This action primarily
seeks, under N.D.C.C. § é5’i—15—07, to restrain and enjoin violations of N.D.C.C. §§ 43-
07-02(1), 43»07-14(1)(3},?43-07-14(1)(&)), 43-07-14(1)(c), 43-07-14(1)(f), and 51-15-02
and to obtain injunctive »relief as a result of such violations. This action secondarily
seeks, under N.D.C.C. § 51-15-10, to recover costs, expenses, and attorney’s fees
incurred by the Attorney Generai in the investigation and prosecution of this action and,
under N.D.C.C. § 51—15-1'.'%, to obtain civil penalties of not more than $5,000.00 for each
violation of N.D.C.C. § 51-15-02.

[f3]Defendant Coifin Strehlow (“Strehlow”) is an indiv%dhal who is a resident of
the State of North Dakota. Defendant’s last known address is 6289 59" Ave. 8., Fargo,
ND 58104. Defendant ats;:x received mail at 3111 46" Ave. S, Fargo, ND 58104,

[fi4INailedlt Home Improvements (“Nailedlt”) is a sole proprietorship and trade
name that was registeredi with the North Dakota Secretary of State’s office on January
26, 2017 lts owner is Defendant Strehlow, and the last éddress provided to the
Secretary of State’s Ofﬁcé is 3111 46" Ave. S., Fargo, ND 58104-6659. Nailedlt was in
the business of "home and business remodeling, new constm;cﬂon, additions, flooring,
cabinets, sheetrock, finiéh carpentry, windows, doors, baﬂ;rooms, kitchens, finish
basements.”

[915]Defendant waé or is engaged in the business of soliciting and selling

merchandise, as that term is defined in N.D.C.C. §51-15-01, in the State of North Dakota,



namely contracting to provide services to improve real property, including roof reshingling,
and other services as a contractor within the meaning of N.D.C.C.E § 43-07-01. Defendant’s
business practices include soliciting advance payments for materials and his services.
Defendant Strehlow does not possess a contractor’s license.
[6lWhile engaged in this business, Defendant engaged in illegal behavior in
connection with the sale mé home repair services, including: .
a. operating as; a contractor and accepting payment for contracting services
without a contractér‘s license in excess of the statutory four thousand dollar in
violation N.D.C.C. § 43-07-02;
b. abandoning ;a confract without legal excuse after a %ieposit of money or other
consideration has 5een provided in viclation of N.D.C.C. §43-07-14(1)a),
C. diverting funds or properly received under exp?ess agreement for the
prosecution or con%p%etion of a specific contract, or for a specified purpose in the
prosecution or completion of a contract, and applied or used the funds for ancther
contract obligation é}t’ to defraud or deceive the owner in v}iolation of N.D.C.C. § 43-
07-14(1H)(b); j
d. engaging in fraudulent or deceptive acts or practic;es or misrepresentations
as a contractor in consequence of which one or more peréons was injured in a total
amount exceeding ihree thousand dollars in violation of N.D.C.C. § 43-07-14(1}(c);
e. failling to refund fully a contracting party’s advance payment if a rebuttable
presumption of abéndonment has arisen and the contrécting party has made a

request for a refund in violation of N.D.C.C. § 43-G7~14(1){f};



f. expressly, irﬁpiiediy, or by omission of a material faét, falsely representing to
consumers that Defendant Strehlow, and/or the entity Nailedlt, was properly
licensed, as required by N.D.C.C. ch. 43-07, and was otherwise in compliance with
or authorized by North Dakota law to provide services in North Dakota in violation
of N.D.C.C. § 51-15-02; |

g. in cormectioz;z with the sale or advertisement of contracting services, or other

merchandise as defined by ND.C.C. § 51-15-01(3), making promises and

representations to tconsumers that were false and misieéding, including soliciting
and accepting advance payments for home improvement projects and
subsequenily failfné to provide all of the services and/or merchandise agreed to

under the terms of the contracts in violation of N.D.C.C. § 51-15—02.

[710n August 27, 2017, the Plaintifi, State of North Dakota ex rel. Wayne
Stenehjem, Attorney Gen;erai ("Plaintiff’ or “Attorney Generai");commenced the above-
entitled action against thé Defendant by serving a Summons: and Civil Complaint on
Defendant by personal service. Sheriffs Return of Service on Collin Strehiow, filed with the
Court on January 31, 201?8, Doc ID# 3, Plaintiffs Complaint sea;ks, under the Consumer
Fraud Law, N.D.C.C. ch. 51—15, to restrain and enjoin violations of N.D.C.C. chs. 43-07; to
restrain and enjoin violations of the Consumer Fraud Law; to recéver cosis, expenses, and
attorney’s fees incurred by the Attorney General in the investigation and prosecution of this
action; and to obtain oivilzpenaﬁies of not more than $5_,OO0.00§ for each violation of the
Consumer Fraud Law. |

[1810n January 31, 2018, Plaintiff sent Defendant a letter informing him that the

Summons and Complaint had been filed with the Cass Cdunty District Court, and



subsequently provided him with the Notice of Assignment and Case Number. Exhibit 1.
Plaintiffs Summons advised Defendant that he should serve aﬁ answer or other proper
written response within fwenty-one days after service of the Cémplaint, exclusive of the
date of service. See, Sumf_nons, filed with the Court on January 3-'}, 2018, Doc ID# 1. More
than twenty-one days ha\(e elapsed since Plaintiffs Complaint was served on Defendant
and filed with the Court az_nd Defendant has failed to answer or otherwise appear in this

action.

il. BY NOT ANSWERING THE COMPLAINT, DEFENDANT HAS ADMITTED ITS
ALLEGATIONS 3

[fl9]jUnder N.D.R.Civ.P. Rule 12(a)(1)(A), “a defendant must serve an answer within
21 days after being served with the summons and complaint.” Under N.D.R.Civ.P. Rule
8(b){6), an allegation is admitted if it is not denied where a responsive pleading is required.
As of the date of Piaintiﬁ’s Motion for Summary Judgment, Defendant has not served or
filed a responsive pleading in this matter. It is a well-established principle of law in North

Dakota that a party acting pro se is held to the same standard as an attorney. Greenwood

Greenwood, & Greenwood, P.C. v. Klem, 450 N.\W.2d 745, 747 (N.D. 1990). North Dakota

statutes and rules on procedure are not modified for pro se parties. Id. By not serving a
responsive pleading to the Complaint, according to N.D.R.Civ.P. Rule 8(b)(8), Defendant
has admitted all of Plaintiff's allegations.

il UNDISPUTED FACTS

[110]in its Complaint, Plaintiff alleged the following:
[Mf11lin connection with the sale or advertisement of con{racting services, or other
merchandise as defined by N.D.C.C. 8 51-15-01(3), Defendant engaged in the business

or acted in the capacity of a contractor within North Dakota when the cost, value, or



price per job exceeded the sum of four thousand dollars without first having a license as
required by N.D.C.C. § 43-07-02. Complaint § 10.

[9112]in connection with the sale or advertisement of contracting services, or other
merchandise as defined by N.D.C.C. § 51-15-01(3), i}efendaré't abandoned a contract
without legal excuse after a deposit of money or other consideration has been provided
to them. A rebuttable presumption of abandonment has arisen because Defendant
substantially failed to commence any work agreed upon within sixty days of a starting
date agreed upon in writing or within ninety days of a contract date when no starting
date was agreed {,;pon in writing in violation of N.D.C.C. § 43-07-14(1)(a). Complaint §
11. |

[§113]in connection ;Wf’ih the sale or advertisement of conifacting services, or other
merchandise as defined by N.D.CC. § 51-15-01(3), Defendant diverted funds or
property received under‘express agreement for the prosecution or completion of a
specific contract, or for a specified purpose in the prosecuﬁon or completion of a
contract, and used those :funds for another contract obligation or purpose to defraud or
deceive creditors or an owner in violation of N.D.C.C. § 43-07-14(1)(b}. Complaint § 12.

[f114]in connection gwith the sale or advertisement of contracting services, or other
merchandise as defined by N.D.C.C. § 51-15-01(3), Defendant jengaged in fraudulent or
deceptive acts or practicies or misrepresentation as a contréctor in consequence of
which one or more persons was injured in a total amount ex;ceeding three thousand
dollars in violation of N.D‘EC.C. § 43-07-14(1)(c). Complaint  13.

[§115]in connection fwith the sale or advertisement of cont}acting services, or other

merchandise as defined by N.D.C.C. § 51-15-01(3), Defendantéfa&led to refund fully to a



consumer an advance payment where a rebuttable presumptibn of abandonment has
arisen and the consumer has requested a refund in violation of N.D.C.C. § 43-07-
14(1)}(f). Complaint § 14.

[fi16}in connectiontwith the sale or advertisement of contracting services, or other
merchandise as defined as N.D.C.C. § 51-15-01(3), Defendant through written and oral
representations made by Defendant, his agents, employees, or representatives, has
made untrue, deceptive, and misleading representations, or have engaged in deceptive
acts or practices, with thé intent that others rely thereon, in violation of N.D.C.C. § 51-
15-02. Complaint 9 15.

[f117]Defendant’'s conduct in violation of N.D.C.C. §§ 43-07-02, 43-07-14(1)(a),
43-07-14(1)(b), 43~ 07~14(1)(c) 43-07-14(1)(f), and 15-15-02 includes the following acts
and practices listed in paragraphs 17 through 22 of this Compiamt Complaint § 16.

[§118]Defendant, d'oing business as Nailedlt Home iImprovements, did not
possess a North Dakota contractor’s license when he engaged; in the work described in
this Complaint. Complaint § 17.

[41191While unticehsed Defendant engaged in the buéiness and acted in the
capacity of a contractor m North Dakota when the cost, value, or price per job exceeded
the sum of four thousand dollars. Complaint 1] 18.

[§20]0n or about ;}u¥y 10, 2016, Defendant, doing business as Nailedlt Home
Improvements, entered into a contract with North Dakota consumers Kevin and Laci
Terry, 5272 8" Court W,'Wesi Fargo, ND 58078, to build a ’§4 x 14" deck. Defendant
solicited and accepted ah advance payment from the Terrys iof $4,150.00. Defendant

then installed three posts and the four joists for the deck, but did no other work, thereby



abandoning the contract. Defendant ignored the Terrys efforts to communicate with him.
They did manage to reach him on one occasion only after contacting Defendant's
father. During their coéversation, Defendant admitted having diveried the Terrys
advance payment. Instead of using their money for material to complete their project,
Defendant stated that he :used their money to make a vehicle installment payment, and
did not have funds to pur%:hase materials to begin — let alone complete - the project he
contracted with them to perform. On August 23, 2016, Defendant installed the deck
flooring and stair stringe%s, and was expected o complete the project the next day.
Defendant did not return to complete the Terrys’ project, again stating he did not have
the money to complete the job. The Terrys purchased $2,00G.QO worth of materials on
August 25, 2016 so that the project could be completed. Defendant did not return to
complete the project. As%a result of his fraudulent and deceptive acts, practices, and
misrepresentations, Defendant harmed the Terrys in an amount exceeding three
thousand dollars. Defendant was not licensed to operate as a coniractor when he
solicited and accepted thieir advance payment of $4,150.00, and for which the Terrys
purchased $25,000.00 wo;rth of materials. Complaint 9§ 19. |

[§12110n or about /iugust 31, 2018, Defendant, doing business as Nailedlt Home
Improvements, contracted with North Dakota consumer Cam';xen Rohr, 7460 Brynley
Bivd., Horace, ND 5804?, to construct a garage on her proéen‘.y for a total price of
$16,480.00. On August 31, 2016, Defendant solicited and accepted an advance deposit
of $16,480.00 from Ms. §ohr. A subcontractor, on behalf of Defendant, poured concrete
for the garage and drive;zvay, Defendant framed and shingleé the garage, but did no

further work and did not complete the project, abandoning th{a project. Ms. Rohr later



fearned that Defendant did not shingle to code, and, therefore, another contractor had to

add bracing to ensure the integrity of the garage. Defendant failed to pay his

subconfractor who poured the concrete for Ms. Rohr’s project. It also appeared to Ms.

Rohr that Defendant diverted her advance payment and used her money to take a

vacation in Bora Bora. As a result of his fraudulent and dece;ﬁtive acts, practices, and

misrepresentations, Defendant harmed Ms. Rohr in an amount exceeding three

thousand dollars. Defendant was not licensed 1o operate as a contractor when he

solicited and accepted Ms. Rohr's advance payment of $16,480.00. Complaint § 20.

[f122]Defendant’s actions constituting violations of N.D.C.C. §§ 43-07-02, 43-07-

14, and 51-15-02 include ‘the following:

a.

Engaging in the business or acting in the capacity of a contfractor within
North Dakota when the cost, value, or price per:job exceeds the sum of
four thousand dollars without first having a coniractor license issued by
the Secretaéy of State in violation of N.D.C.C. § 43-07-02.

Abandoning a contract without legal excuse after a deposit of money or
other cons&éeration has been provided in vioiatién of N.D.C.C. § 43-07-
14(1)(a). |

Diverting fug'nds or property received under exgﬁress agreement for the
prosecution or completion of a specific contract, or for a specified purpose
in the prosecution or completion of any contraci, and applying or using
funds and p‘_raperty for ancther contract ob!igaﬁoné or to defraud or deceive

creditors or ihe owner in violation of N.D.C.C. § 43-07-14(1)(b}.



e. Engaging in fraudulent or deceptive acts or practices or
misrepreseritations as a contractor in consequence of which one or more
persons is ‘injured in excess of three ihousané dollars in violation of
N.D.C.C. §%3a07—14(1)(c), i

f. Failing to refund fully the contracting party’s advance payment where a
rebuttable presumption of abandonment has a{isen and a contracting
party has made a request for a refund in vioiatibn of N.D.C.C. § 43-07-
140 |

h. Making false and misleading representations to customers, including false
representatiions regarding Defendant's status as a licensed contractor,
and his ability or intent to complete consumerépro}eo&s, in violation of
N.D.C.C. § ‘;5%15-02‘

Complaint ] 21.
[§23]Defendant’s é;ctions constitute consumer fraud under N.D.C.C. § 51-15-02.
Complaint § 22.

V. CONSUMER FRAUD LAW VIOLATIONS
(N.D.C.C. § 51-15-01, et seq.)

[M24]Plaintiff re-alleges paragraphs 1 through 22 of this; Complaint. Complaint §
23, |

[f125]Defendant, while doing business as Nailedlt Homeftmprovements, engaged
in deceptive acts or praéﬁces in violation of N.D.C.C. § 51-15-02, for which North
Dakota is entitled to relief, including injunctive relief, penattiés, costs, expenses, and

attorney fees. Complaint 'ﬂ 24.
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[9126]The deceptive acts or practices alleged in paragraphs 1 through 22 of this
Complaint constitute violations of N.D.C.C. §§ 51-15-02 for which the court:

a. May order injunctive relief as provided in N.D.C.C. §51-15-07 or as
otherwise provided by law;

b. May order E;efendant to pay to the State of North Dakota a civil penalty of
up to $5,000 for each violation as provided in N.D.C.C. § 51-15-11;

c. Shall orderfDefendan‘ts to pay to the State of North Dakota the costs,
expenses, énd attorney’s fees incurred by the Attorney General in the
investigation and prosecution of this action as provided in N.D.C.C.
§ 51-15-10,1%}‘ Defendants is adjudged in violation of N.D.C.C. ¢ch. 51-15;
and | |

d. May order such relief as may be necessary to prevent the use or
empioymeni of deceptive acts or practices by Defendants or to restore any
loss suffered by persons as a result of the deceptive acts or practices of
Defendants as provided in N.D.C.C. § 51-15-07.

Complaint §] 25.

[f271Under N.D.R.Civ.P. Rule 8(b)(8), as a result of Defendant’s failure to file or
serve a responsive pleading, the allegations contained in the Cémpiaint, and provided in
paragraphs 11— 26 above, are deemed admitted. |

V. LAW AND ARGUMENT

[f128]As a matter of law, there are no genuine issues as to any material facts
preventing the Court ‘from‘holding that Defendant acted in violation of N.D.C.C. §§ 43-07-

02, 43-07-14(1)(a), 43-07-14(1)(b), 43-07-14(1)(c), 43-07-14(1)(F), and 51-15-02.
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[§l28iUnder N‘D.R.éi\i.P, 56(a), a party may move for summary judgment on all or
part of a claim at any time after twenty-one days have passed from commencement of the
action. Plaintiff commenced its action against Defendant on November 27, 2017 and it is
now well over twenty—oné days since. “The judgment sought shall be rendered if the
pleadings, the discovery and disclosure materials on file, and:‘any affidavits show that
there is no genuine issue:as to any material fact and that the moving party is entitled to
judgment as a matter of law.” N.D.R.Civ.P. 56(c).

Summary judgment is a procedural device for the prompt resolution of a
controversy on the merits without a frial if there are no genuine issues of
material fact or inferences that can reasonably be drawn from the
undisputed facts, or if the only issues to be resolved are questions of law.
Wheeler v. Gardner, 2006 ND 24, §] 8, 708 N.W.2d 908; Jacob v. Nodak
Mut. Ins. Co., 2005 ND 56, § 11, 693 N.W.2d 804. Summary judgment is
appropriate if the issues in the case are such that resolution of any factuat
disputes will not alter the result. Jacob, at §] 11, Tibert v. Slommskl 2005 ND
34,98, 692 NW.2d 133.

State ex rel. Stenehjem v. FreeEats.com, Inc., 2006 ND 84, §14, 712 N.W.2d 828.

[fI30]A party oppoéing a motion for summary judgment must present competent

admissible evidence to raise a genuine issue of material fact. Soentgen v. Quain &

Ramstad Clinic, P.C., 467 N.W.2d 73, 81 (N.D. 1991). Even if factual disputes exist, they

are not material issues unless resolution would alter the ultimate outcome. Qlson v. City of

Garrison, 539 N.W.2d 663, 864 (N.D. 1995).
[f1311When a reasonable person can draw but one conctu?sion from the evidence, a

question of fact becomes a matter of law for the court to décide. Stockman Bank of

Montana v. AGSCQO, fnc.i, 2007 ND 28, § 9, 728 NW.2d 142. See also, Grinnel Mut.

Reinsurance Co. v. Center Mut. Ins. Co., 2003 ND 50, § 9, 658 N.W.2d 363. “Although

actions involving state of mind, such as fraud, are not ue‘.uaﬂyE suited for disposition by

summary judgment, if a ... [party] fails to support his opposiﬂod to a summary judgment

12



motion with sufficient facts to show that there is a genuine issue for trial, then, even in

these cases, summary judgment is appropriate.” Kary v. Prudential Ins. Co., 541 N.W.2d

703, 706 (N.D. 1996); see also. Dahl v. Messmer, 2006 ND 166, 1 8, 718 N.W.2d 341

(N.D. 1996).

A. Burden of Proof
[f132]Consumer frai.zd must be proved by a preponderarice of the evidence. The
requirement of clear and convincing evidence that applies to common law fraud does not

apply to the special circumstances presented by consumer fraud and false advertising

cases. State ex rel. Spaeth v. Eddy Furniture Co., 386 N.W.2d 901, 802-03 (N.D. 1986).
Consumer protection statutes are remedial in nature, and thérefore must be liberally
construed in favor of protecting consumers. Id. at 903. “In light of the strong public policy
underpinnings of our falseé advertising and consumer fraud statutes, Chapter 51-12 and
Chapter 51-15, N.D.C.C., we hold that when an action brought under either chapter is
based on allegations of fraudulent conduct the ‘clear and convihcing evidence' standard
does not apply; the aﬂeged fraudulent conduct must be proved by a preponderance of the
evidence.” id.

{ﬂS?a]“Preponderanée of the evidence,” in civil actions, is defined as the “greater

weight of evidence, or evidence which is more credible and corfvincing to the mind. That

which best accords with reason and probability.” Black’s Law Dictionary 1182 (8" ed.

1990). See, generally, Rooks v. Workers' Comp. Bur., 506 N.W.?d 78, 80-81 (N.D. 1993);
North Dakota Patiem .}ury instruction C-1.40 “Burden of Proof — Greater Weight of the
Evidence” (2000)(“The essential elements of a claim or an affirmative defense must be

proven by the greater weight of the evidence. Evidence is of greater weight if, when
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considered and compared with that opposed to it, it is more persuasive and convinces you
that what a party seeks to prove is more likely true than not trué.”) Clear and convincing
evidence, on the other hand, means “evidence which leads to a firm belief or conviction

that the allegations are true.” Zander v. Workforce Safety and Insurance, 672 N.W.2d 668,

671; North Dakota F‘attem; Jury Instruction C-1.41 “Burden of Proof — Clear and convincing
Evidence” (2014)(“Clear aind convincing evidence means that the evidence leads you to a
firm belief or conviction thét the allegations are true. This is a higher standard of proof than
proof by the greater weig!ilt of the evidence. The evidence need not be undisputed fo be
clear and convincing.”) Notwithstanding that the required burden of proof is by the
preponderance of the evidence, the evidence of Defendant’s deceptive acts, practices,
fraud, false pretenses, fai#e promises, and misrepresentations described herein meets the

standard of clear and convincing evidence.

B. Argument

i. Violation O‘if M.D.C.C §43-07-02
[fI34]There is no génuine issue as to any material fact preventing a finding that
Defendant has engaged m a practice declared to be unlawful under N.D.C.C. ch. 43-07,
specifically N.D.C.C. § 43-07-02(1). North Dakota Century Code Section 43-07-02(1)
states: |

43-07-02. License Required — Construction Fraud — Penalty.

1. A person may not engage in the business nar act in the capacity of a
contractor within this state when the cost, value, or price per job exceeds the
sum of four thousand dollars nor may that person maintain any claim, action,
suit, or proceeding in any court of this state related fo the person's business
or capacity as a contractor without first having a license as provided in this
chapter. ' v ’

N.D.C.C. § 43-07-02(1).
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[fi35]There are su%?icient undisputed facts for the Court to find that Defendant
engaged in violations of N.D.C.C. § 43-07-02. Defendant is not, and was not, licensed fo
operate as a contractor in ﬁoﬁh Dakota. Aff. Schroeder §] 7.

[fi36]Without a conjiractor’s license issued by the North Dakota Secretary of State,
Defendant, doing busines§ as Nailedit Home Improvements, entered into a contract with
North Dakota consumers %é(evin and Luci Terry (“the Terrys”) and Carmen Rohr (*Rohr”), to
perform work as a contracjjtor, within the meaning of N.D.C.C. § 43-07-02(1). Exhibit 2, pp.
4, 23; BExhibit 3, p. 2; 1§ 26—1, supra. Defendant was hired by the Terrys to build a 14’ x 14’
deck for them. Exhibit 2, pp. 4, 23; § 20, supra. On August 5, 2016, Defendant solicited
and accepted an advance payment of $4,150.00. Exhibit 2, pp. 4, 23; § 20, supra. The
advance payment was inténded for the purchase of materials. Exhibit 2, pp. 4 (“Collin did
return the call said he was stiffed for $12,000 on a job, and didn’t have money to buy the
rest of our materials"); § 20, supra. The total contract price was $8,617.00. Exhibit 2, p. 23;
i1 20, supra. Defendant was not licensed at the time Defendant entered into his contract
with the Terrys and solicited the advance payment of $4,150.00. Aff. Schroeder § 8.

[f13710n August 31; 2018, Rohr hired Defendant, doing bﬁzsiness as Nailedlt Home
Improvements, to construct a garage. Exhibit 3, p. 1; § 21, supra. Defendant solicited and
accepted an advance deposit of $16,480.00. Exhibit 3, p. 2; § 21, supra. Defendant was
not licensed at the time he entered into his contract with Rohr and solicited the advance
payment of $16,480.00. |

ii. Violation of N.D.C.C. § 43-07-14(1}(a)

[]138]There is no génuine issue as to any material fact ;preventing a finding that

Defendant has engaged in a practice declared to be unlawful uhdef N.D.C.C. ch. 43-07,
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specifically ND.C.C. § 4340?—17(1)(3). North Dakota Century Code Section 43-07-14(1)(a)
states: v

a. Abandonment of any contract without legal excuse after a deposit of
money or other consideration has been provided to: the licensee. A
rebuttable presumpt:on of abandonment arises if:

(1) A contractor fails substantially to commence any work agreed
upon, unless the failure is due to circumstances beyond the control of
the contractor:

(a) Within sixty days of a starting date agreed upon in writing;
or

(b) Within ninety days of the contract date if no starting date is
agreed upon in writing; or :

(2) A contractor fails to complete any work agreed upon in writing
within ninety days of a completion date agreed upon in writing, or
within one hundred eighty days of the contract date if no completion
date is agreed upon in writing, unless the failure is due to
circumstances beyond the control of the contractor.

N.D.C.C. § 43-07-14(1)(a).

[4139]There are sufficient undisputed facts for the Couﬁt to find that Defendant
engaged in violations of N.%D.C.C. § 43-07-14(1)(a). |

[f40]Defendant entered into a contract with the Terrys on July 8, 2016 to build a
deck for them. Exhibit 2, pp. 4, 23; § 20, supra. in violation of N.D.C.C. § 43-07-14(1)(a),
Defendant failed substantially to commence the work within ninéty days of July 8, 2016,
the date that Defendant wés paid by the Terrys. Exhibit 2, pp. 2, 23: 9 20, supra. As of the
date of this Motion, Deferfdan‘t has not completed the work he Qontracted with the Terrys
to perform, and the presurﬁption of abandonment has arisen.

[f41]1Defendant ent%ered into a contract with Rohr on Auguét 31, 2016 to construct a
garage. Exhibit 3, p. 2; 9 i2'?, supra. In violation of N.D.C.C. § 43-07-14(1)(a)}, Defendant

substantially failed to commence work within ninety days of August 31, 2018, the date that
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Defendant was paid by Rohr. Exhibit 3, p. 2; 11 21, supra. Alternatively, Defendant failed to
complete the contract within one hundred eighty days of the contract date, March 3, 2017,

Exhibit 3, p. 2; §1 21, suprai

ii. Violations of N.D.C.C. §§ 43-07-14(1){b), 43-07-14(1)(c), and 43-07-
14(1)(6 ' .

[f42]There is no genuine issue as to any material fact preventing a finding that
Defendant has engaged in a practice declared to be unlawful under N.D.C.C. ch. 43-07,
specifically N.D.C.C. §§ 43-07-17(1)(b), 43-07-14(1)(c), and 43~Q7—14(1)(ﬂ. North Dakota
Century Code Section 43-07-14(1)(b) states:

b. Diversion of funds or property received under express égreement for the

prosecution or completion of a specific contract under this chapter, or for a

specified purpose in the prosecution or completion of any contract, and their

application or use for any other contract obligation or purpose to defraud or
deceive creditors of the owner.

N.D.C.C. § 43-07-14(1)(b). North Dakota Century Code Section 43-07-14(1)(c)
states:
¢. Engaging in any fraudulent or deceptive acts or practices or

misrepresentations’ as a contractor in consequence of which one or more
persons is injured in a total amount exceeding three thousand dollars.

N.D.C.C. § 43-07-14(1)(c). North Dakota Century Code Section 43-07-14(1)(f) states:
f Failure to refund fully the contracting party’s advance payment if a

rebuttable presumption of abandonment has arisen and the contracting party
has made a request to the licensee for a refund.

N.D.C.C. 43-07-14(1){f). 'ii’here are sufficient undisputed facts i‘éor the Court to find that
Defendant engaged in viéiatiorzs of ND.C.C. §§ 43—07»14(1)(%)); 43-07-14(1){c), and 43-
07-14(1)(f). ’ |

1431Defendant soticited and accepted an advance payment of $4,150.00 from the

Terrys. §| 20, supra. Deferidant did not use the advance payment for materials; instead, in
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violation of ND.C.C. § 45-0?’44(?){&3), Defendant used the payment received from the
Terrys for his own expenses §| 20, supra; Aff. Schroeder 9 8. By failing to prévide a
requested refund or matérials for which the advance payment was intended after the
presumption of abandonrﬁent has arisen, Defendant injured the Terrys in an amount
exceeding three thousand dollars in violation of N.D.C.C. §§ 43-07-14(1)(c) and 43-07-
14(1)(D. _

[fi44]Defendant so{icited and accepted an advance paymen’c of $16,480.00 from
Rohr. 9 21, supra. Defendént did not deliver the materials or paygsubcontractcrs for which
Rohr's advance payment was intended, and, in viotaﬁpn of N;D.C.C. § 43-07-14(1)(b),
instead used the advance payment for personal expenses. § 21, s;upra; Aff. Schroeder 9] 9.
By failing to provide a requested refund or materials after the presumption of
abandonment has arisen, Defendant is in violation of N.D.C.C. § 43-07-14(1)(f).

iv. Fraud anéi misrepresentations in violation of N.D‘_CAC. ch. 51-15

[f45]There is no issue of material fact preventing a finding that Defendant has
\ engaged in, or is engaging in, practices declared o be unlawful under N.D.C.C. § 51-15-
02. N.D.C.C. § 51-15-02 states:

51-15-02. Unlawful practices — Fraud — Misrepresentation. The act, use,
or employment by any person of any deceptive act or practice, fraud, false
pretense, false promise, or misrepresentation, with the intent that others rely
thereon in connection with the sale or advertisement of any merchandise,
whether or not any person has in fact been misled, deceived, or damaged
thereby, is declared to be an unlawful practice.

N.D.C.C. § 51-15-02. Through his affirmative misrepresentations, material omissions,

negligent and deceiving a¢tions, Defendant has violated N.D.C.Cé § 51-15-02.
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a) Defendant’s violations of N.D.C.C. §§ 43-07-02 and 43-07-14
constitute violations of N.D.C.C. ¢ch. 51-15.

[f146]Under N.D.C.C. § 43-07-14(3) it is a violation of &.D.C.C, ch. 51-15 for a
person to engage “in the business or [act] in the capacity of a contractor in violation of
section 43-07-02." As shown above, Defendant is unlicensed and has operated as a
contractor in violation of N.O.C.C. § 43-07-02. See, 11§ 36-7, supra, Aff. Schroeder [ 8-9.
Defendant is not licensed and has operated as a contractor where the cost, value, or price
per job exceeds four thox?}sand dollars. See, §] 36-7, supra; Aff. Schroeder § 7-9. That
Defendant has been operating as a contractor without ai contractor's license is
uncontested. See, T 2(}—1;, supra.

[fl471Under N.D.C.C. § 43-07-14(3), "any act or omission under [43-07-14] may also
constitute grounds for the attorney general to bring an action under chapter 51-15 against
the licensee or any unlicensed person engaging in the business or acting in the capacity of
a contractor in violation of section 43-07-02 and subjects the licensee or any such
unlicensed person to all ﬁrovisions, procedures, remedies, and penalties provided for in
chapter 51-15." Defendant’s violations of N.D.C.C. § 43-07-14 are uncontested and
described supra. 5 38-44.

b) Defendants acted, used, or employed deceptive acts and

practices, fraud, false pretense, false promise, or misrepresentations
in violation of N.D.C.C § 51-15-02.

(fl48]N.D.C.C. § 51-15-02 proscribes “the act, use, or employment by any person of
any deceptive act or practice, fraud, false pretense, false promise, or misrepresentation,
with the intent that others rely thereon in connection with the sale or advertisement of any

merchandise.” Defendant violated N.D.C.C. § 51-15-02 in two waysz
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[q149]First, Defendant expressly, impliedly, or by omission falsely represented to
consumers that he was alicensed contractor by soliciting and accepting business above
the North Dakota statutory amount and operating the contracting business Naiiedlt Home
Improvements. Aff. Schroeder §ff 6, 8-9; {1 20-1, supra. Defendant acted, used, or
employed deceptive acts and practices, fraud, false pretenses, false promises, or
misrepresen{ations by coﬁtracting with consumers Kevin and Luci Terry and Carmen Rohr
and soliciting and accepﬁ}}g advance payments for the completion of a contracting job,
including advance paymer:ﬁs in excess of four thousand dollars. Aff. Schroeder ] 8-9; 9
20-1, supra.

[91501Second, Defendant misrepresented to consumers that he would perform
services as a contractor for them and solicited and accepted advance payments that were
represented as necessary for materials and future labor, Aff. Scﬁroeder 91 8-9; Exhibits 2 |
~ 3, 99 20-1, supra. Defer%dant misrepresented his intent or ability to perform services for
consumers Kevin and Luéi Terry and Carmen Rohr, and, instead of purchasing materials
with the advance deposit ?ze solicited, he used consumers’ advance deposits for personal
expenses. 1 20-1, supra. |

[41511Pursuant to N%.D.C.C. § 47-25-07(3), Defendant’s ’tra‘»de name, Nailedlt Home
Improvements, should begcanceiied for Defendant’s use of the irade name to engage in

deceptive acts and practicés in violation of N.D.C.C. chs. 43-07 and 51-15.

C. Injunctive Relief is Appropriate
[f52]North Dakota requests that the Court, pursuant to N.D.C.C. § 51-15-07,
permanently enjoin Deféndant from engaging in sales of contracting and home

improvements, repairs, or services, including construction work. Defendant may engage in
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future contracting services if Defendant applies to the Attorney General and the Court {o [ift
the permanent injunction and the Court finds Defendant has fully complied with the
following terms and conditions and otherwise are rehabilitated: 1) three (3) or more years
have expired since the en%ry of judgment; 2) Defendant has paid in full all restitution owed
to consumers pursuant to ;the entry of judgment; 3) Defendant has paid in full restitution to
all consumers that have ﬁaid Defendant advance payments for éervices not performed or
merchandise not deiivered in the State of North Dakota; and 4) Defendant has paid all
amounts owed to the Aﬁdmey General pursuant to the entry of judgmem. “Pay in full” or
"paid in full’ mean that all amounts must be paid, and does not include any settlement,
forgiveness, compromise, ;reductiorx, or discharge of any of the debts or refund obligations.

[1153]f the Court finds, pursuant {0 an agreement bei&een Defendant and the
Attorney General, or after -a hearing, that Defendants are sufficiently rehabilitated pursuant
to the terms of the judément, Defendant, upon order of thé Court, may engage in
contracting provided they have obtained a contractor’s license bursuant to N.D.C.C. ch.
43-07 and have complied with all contractor licensing requirements appropriate and
necessary for the work to t}e undertaken by him.

[fI54]North Dakota is also requesting that the Court enjo{n and restrain Defendant
from soliciting or aocepting from consumers advance paymentsé or consumer deposits in
excess of ten percent %C‘f the contract amount in connection  with any sale of
merchandise, as defined ‘by N.D.C.C. § 51-15-01(3), for a periéd of three (3) years after
becoming properly iicenséd as a contractor and until Defendanf refunds and pays in full
amounts owed to any North Dakota consumers that have péid Defendant advanced

payments for services not performed or merchandise not delivered and pays in full
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amounts owed to the State of North Dakota. “Pay in full® means that all amounts must be
paid, and does not include any settlement, forgiveness, compromise, reduction or
discharge of any of the debts or refund obligations.

[9155WWhenever thefre is a violation of N.D.C.C. § 511 5—02, the court may, pursuant
to N.D.C.C. § 51-15-07, o?der injunctive relief prohibiting the vioiétor “from continuing the
unlawful practice or engaéing in the unlawful practice or doing any act in furtherance of
the unilawful practice,” an;d may order such other relief as may 'be necessary {o prevent
the use or employment 01% deceptive aclts or practices or to resiore any loss suffered by
persons as a result of thé deceptive acts or practices. N.D.C.C: § 51-15-07. The nature
and the extent of Defeddant’s deceptive practices warrants :a permanent injunction
preventing him from the advertisement or sale of contracﬁng:and home improvement
repairs or services unless the injunction is lifted after Defendant is sufficiently rehabilitated
and paid in full consumef restitution and amounts owed to the Attorney General. Given
Defendant's deceptive practices, an injunction preventing him from soliciting or accepting
advance payments or déposits in excess of ten percent of the contract amount from
consumers in connectioﬁ with any sale of merchandise, as defined by N.D.C.C.
§ 51-15-01(3), for a periéd of three (3} years after becoming properly licensed is also
warranted. |

[f156]Defendant induced consumers to enter into agfeements, and {0 make
advance paymenis to Défendant, by false pretense, false reioresentaﬁon, and actual
fraud in violation of N.D.é).C. § 51-15-02. See, 7 48-50, supra. Defendant expressly,
impliedly, or by omission of material fact represented fo consumers that he was properly

licensed under N.D.C.C. ch 43-07, though he knew that he was unlicensed. See, ¥ 20-
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1, 49, supra. Defendant represented himself as a licensed contractor, entered into
agreements in excess of the four thousand dollar statutory amount, and operated Nailedlt
Home Improvements. See, 1] 20-1, 48, supra. .

[fI57]Defendant’s 5usiness model is or was aimed ét creating income by
deceiving consumers. Defendant has demonstrated a pattern of using
misrepresentations and éfaise promises in his business, and unless Defendant is
enjoined from the advertiéemen‘i or sale of contracting and home improvement repair or
services, there is nothmg preventing him from continuing to éengage in violations of
N.D.C.C. chs. 43-07 and 51-15. Defendant should not be allowed to operate a business in
which he is entrusted with itypica!iy large advance deposits belonging to consumers.

[fib8]For all the feasons set forth, Defendant should be permanently enjoined
from the advertising or sale of contracting and home improvemejtnt repair or services until
sufficiently rehabilitated and, thereafter, they should be required to be properly licensed
under N.D.C.C. ch. 43-07. Defendant should also be enjoined; after becoming properly
licensed, from soliciting of accepting from consumers advance payments or deposits in
excess of ten percent .:of the contract amount in connection with any sale of
merchandise, as defined by N.D.C.C. § 51-15-01(3), for a period of three (3) years.

D. Defendant is reépons%b%e for Plaintiffs Attorney Fees and Costs

[f159]North Dakota is entitied to judgment against Defendant for the fees and
costs incurred in investigating and prosecuting this maﬁef. N.D.C.C. § 51-15-10
provides as fo!iows:

In any action brought under the provisions of this chapter, or under other
provisions of law, including chapter 50-22, 51-12, 51-13, 51-14, 51-186.1,
or 51-18, the court shall award to the attorney general reasonable
attorney's fees, investigation fees, costs, and expenses of any
investigation and - action brought under this chapter, or under other
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provisions of law, including chapter 50-22, 51-12, 51-13, 51-14, 51-16.1,

or 51-18. All aftorney's fees, investigation fees, costs, and expenses

received by the attorney general under this section must be deposited into

the attorney general refund fund.

[fl60iUnder N.D.C.é. § 51-15-10, the court “shall award to the attorney general”
reasonable attorney's feé;—zs, investigation fees, costs, and expenses. The provision
includes not only the fees incurred in the legal action, but é_(so any fees and costs
incurred during the investigation preceding the legal actiors.: Note that the Attorney
General spent months attempting to gain the cooperation of the Defendant in its
investigation. See, Case No. 09-2017-CV-01345. In the end, the Attorney General never
really had Defendant’s céoperatien, and accepted an afﬁdavi@ to resolve Defendant’s
lack of cooperation with the Attorney General's Civil Investigativé Demand. Id,

[qi61]North Dakota: requests that the court award it ai}udgment of $3,000.00
against Defendant for costs and attorney fees at the rate of $150.00/hr. See, North
Dakota’s Statement of Attorney Fees for Motion for Summary Qudgmen‘t, filed herswith

and incorporated herein.

E. Civil Penalties are Appropriate

[fi62]North Dakota :requests that the court issue Judgment against Defendant for
civil penalties. N.D.C.C. § 51-15-11 provides that the court may c}rder the payment of civil
penaities to the State of North Dakota for violations of N.D.C.C. §§51~15—02 as follows:

The court may assess for the benefit of the state a civil penalty of not

more than five thousand dollars for each violation of this chapter or for

each violation of chapter 51-12, 51-13, 51-14, or 51-18. The penalty

provided in this section is in addition to those remedies otherwise provided

by this chapter or by chapter 50-22, 51-12, 51-13, 51-14, 51-16.1, or 51-

18. : 5

Defendant operated as a contractor in North Dakota withoﬂzt a contractor’s license

issued under N.D.C.C. ¢h. 43-07-02, and expressly, Emptiec%}y or by omission of a
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material fact, misrepreseﬁted to consumers that he was a properiy licensed contractor
in North Dakota while opérating the business Nailedlt Home Im;i»rovements.

MIB3]North Dakota requests that the Court impose a civil penalty in the amount of
$2,000.00 for Defendant’fs violations of N.D.C.C. chs. 43-07 énd 51-15. North Dakota
believes this is an appropriaie amount considering the nature and extent of Defendant’s
violations of N.D.C.C. §§ ;‘13—07—02, 43-07-14, and 51-15-02. |

IV. REQUEST FOR RELIEF

[fi64]North Dakota respectfully requests that the Court enter Summary Judgment
against Defendant as follows: |

A Plaintiff's Motion for Summary Judgment is granted:

B. That Defendant Collin Strehlow, doing business as Nailedit Home
Improvements, be adjudg%ed in violation of the contractor law, N.D.C.C. § 43-07-02, for
engaging in the business or acting in the capacity of a contractor in North Dakota without
first having a license when the cost, value, or price per job exceeded the sum of four
thousand dollars. ‘

C. That Defeh_dant Collin Strehlow, doing busiaéss as Nailedit Home
Improvements, be adjudged in violation of the consumer fraud law, N.D.C.C. § 51-15-02,
for abandoning contracts without legal excuse after a deppsit of money or other
consideration has been provided in violation of N.D.C.C. § 43—07—::1 4{1)(a).

D. That Defendant Collin Strehlow, doing businéss as Nailedit Home
Improvements, be ao*judgéd in violation of the consumer fraud iéw, N.D.C.C. § 51-15-02,
for diverting funds or property received under express agreemént for the prosecution or
completion of a specified contract, or forb a specified purpose in the prosecution or

compietion of any contracfi, and applying or using funds and property for another contract
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obligation or to defraud or deceive creditors or the owner in violation of N.D.C.C. § 43-07-
14(1)(b).

E. That Defendant Collin Strehlow, doing business as Nailedlt Home
Improvements, be adjudgéd in violation of the consumer fraud law, N.D.C.C. § 51-15-02,
for engaging in frauduleét or deceplive acts or practices or misrepresentations as a
contractor in consequenoé of which one or more persons is injured in excess of three
thousand dollars in violation of N.D.C.C. § 43-07-14(1)(c).

F. That Defendant Collin Strehiow, doing businéss as Nailedit Home
improvements, be ad}udg{ad in violation of the consumer fraud law, N.D.C.C. § 51-15-02,
for failing to refund fully a contracting party's advance payment where a rebutiable
presumption of abandonment has arisen and a contracting party has made a request fora
refund in violation of N.D.C.C. § 43-07-14(1)(f).

G. That Deferidant Collin Strehlow, doing business as Nailedlt Home
Improvements, be ad}udgéd in violation of the consumer fraud law, N.D.C.C. § 51-15-02,
for engaging in decepﬂvé acts or practices, fraud, false pretenses, false promises, or
misrepresentations, with {he intent that others rely thereon in cdnnecﬁcn with the sale or
advertisement of merchaédise in the State of North Dakota.

H. That Defendant Collin Strehlow, doing business as Nailedlt Home
Improvements, his agentsf, employees, representatives, assigns}: and all other persons in
active concert or participa‘%ion with him, pursuant to ND.C.C. § 51~15~07, be permanently
enjoined and restfainedii from directly or indirectly making false statements, false

promises, or misrepresen{ations and the act, use and employmént of any deceplive acts
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or practices in connectioﬁ with the advertisement or sale of merchandise, as defined by
N.D.C.C. § 51-15-01(3), wéihin the State of North Dakota. |

f. That Defendant Collin Strehlow, doing business as Nailedlt Home
Improvements, his agents, employees, representatives, assigns,: and all other persons in
active concert or pa;’ficipajtion with him, pursuant to N.D.C.C. § 51-15-07, be permanently
enjoined and restrained frém engaging in deceptive acts or prac;cices and from directly or
indirectly making false statements, false promises, or misrepresentations in connection
with the advertisement or sale of contracting and home improvements, repairs, or
services, or any other merchandise, as defined by N.D.C.C. § 51-15-01(3).

J. That Defendant Collin Strehlow, doing busméss as Nailedlt Home
Improvements, his agent§, employees, representatives, assigns: and all other persons in
active concert or participa’éion with him, pursuant to N.D.C.C. § 51-15-07, be enjoined and
restrained from the advertising or sale of contracting and home é?nprovements, repairs, or
services in accordance wit?w paragraph K. |

K. That, pursuént to N.D.C.C. §51-15-07, Defendaht Collin Strehlow, doing
business as Nailedlt Hc%me Improvements, his agents, employees, representatives,
assigns, and all other persons in active concert or participation .with him, is permanently
enjoined and restrained ffom engaging in sales of confracting énd home improvements,
repairs, or services, iné!uding construction work. Notwi‘thétandéng the permanent
injunction, Defendant may engage in future contracting services if Defendant applies to the
Attorney General and the Court to [ift the permanent injunctﬁon and the Court finds
Defendant has fully Coméiied with the following terms and co{wditions and otherwise is

rehabilitated:
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1. Three or mo:re years have expired since the entry of judgment herein,

2. Defendant has paid in full all restitution to consumers pursuant to the
judgment herein,

3. Defendant has paid in full restitution to all consumers that have paid
Defendant advance payments for services not performed or merchandise not delivered in
the state of North Dakota;

4, Defendant has paid all amounts owed to the Attorney General pursuant to
entry of judgment herein; |

If the Court thereafter finds, pursuant to an agreement between the Attorney
General and Defendant, or after a hearing, that Defendant is sufficiently rehabilitated
pursuant to the terms and conditions herein, the Defendant, upon order of the Court, may
engage in contracting provided they have obtained a Contractor License pursuant to
N.D.C.C. ch. 43-07 and has complied with all contractor licensing requirements
appropriate and necessary for the work to be undertaken by him.

“Pay in full” or “péid in full” mean that all amounts must be paid, and does not
include any settlement, férgiveness, compromise, reduction, or discharge of any of the
debts or refund obligations.

L. That in the event Collin Strehlow, doing business as Nailedlt Home
Improvements, his agents, employees, representatives, assigns, and all other persons in
active concert or paﬁicip%iion with him, is lawfully engaged m contracting pursuant 1o
the terms in this judgmerﬂ, said Defendant, pursuant o N.D,Cé.C. § 51-15-07 and for a
period of three years aﬁér becoming, lawfully engaged in cor%tracting, is enjoined and

restrained from soliciting or accepting from consumers advance payments or consumer
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deposits in excess of ten percent of the total contract price in connection with any sale
of merchandise, as defined by N.D.C.C. § 51-15-01(3).

M. That, pursuant to N.D.C.C. § 47-25-02(3), Defendant's trade name,
Nailedlt Home improvenjents, is ordered cancelled for Defendant’'s use of the trade
name o engage in violatiéns of N.D.C.C. chs. 43-Q7 and 51-15.:

N. That Plaintiff shall have Judgment against Defendant Collin Strehlow in the
amount of $2,000.00 for ci#i! penalties, pursuantto N.D.C.C. § 51-15-11.

0. That Plaintiff shall have Judgment against Defendant Collin Strehlow in the
amount of $3,000.00 for costs, expenses, and attorney's fees pursuant to N.D.C.C.
§ 51-15-10, incurred by the Attorney General in the investigation and prosecution of this
action.

P. That Defendant Collin Strehlow, pursuant to N.D.C.C. § 51-15-07, shall pay
restitution to all North Dak%;ta consumers, which have suffered ahy ascertainable loss, and
to restore to any person in interest any moneys or property, reél or personal, which has
been acquired by Defendant by means of any practice declared to be unlawful under
N.D.C.C. § 51-15-02. »

Q. That Defenéant Collin Strehlow shall pay to Plaint_'n‘f the sum of $4,150.00,
together with interest accruing thereon, as restitution for Kevin %and Luci Terry, 5272 8"
Court West, West Fargo, ND 58078.

R. The Judgmént entered shall be a Judgment for which execution may issue.

S. Interest shall accrue on this Judgment in accordance with the interest rate
on judgment as provided by N.D.C.C. § 28-20-34,
T. For such oﬂ%er and further relief as the nature of this case may require and

this court may determine %3 be fair, just, and equitable.
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[§i65]For the reasons stated above, Plaintiff respectfully requests that the Motion for
Summary Judgment be granted and that the Court issue an order for Judgment granting
the relief requested herein.

Dated this 31st day of January, 2018.

State'5t North Dakota

Wayne Stenéhjem

Attogriey. General
R : -

S A 3
By [/ . { e

£ 8 =

/Brian M. Card (ID 07917)
/ Assistant Attorney General
Office of Attorney General
Consumer Protection & Antitrust Div.
Gateway Professional Center
1050 E. Interstate Ave., Suite 200
Bismarck, ND 58503-5574
Telephone (701) 328-5570
Facsimile (701) 328-5568

g

Attorneys for Plaintiff.
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