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subject to open records requests is inherent in the Legislative Assembly’s decision to designate
records of the NDPHP as confidential and codify the circumstances under which the NDPHP’s
records may be disclosed.
The NDPHP satisfies each of the four, different scenarios above, and satisfying any one of them
renders an organization a public entity for open records and meetings laws. First, the physician
health program was created by state statute and is recognized by state statute.18 Second, in
accordance with state law, the Board, which is a governing body of a public entity, delegated
authority to the NDPHP to perform governmental functions on behalf of the Board. Third, pursuant
to the contract executed by the Board and NDPHP, the NDPHP is acting as an agent of the Board in
its performance of the physician health program, which is a governmental function of the Board. As
previously stated by my office:
The application of the open records law is not limited to a public entity itself; it also
applies to recorded information regarding public business which is in the possession
of an “agent” of the public entity. The North Dakota Supreme Court has held that the
open records law cannot be circumvented by delegating a public duty to a third
party. Where a government entity delegates a public duty to a third party, documents
in possession of the third party connected with public business are public records
within the meaning of N.D.C.C. § 44-04-18. “[The] purpose of the open-record law
would be thwarted if we were to hold that documents so closely connected with
public business but in the possession of an agent or independent contractor of the
public entity are not public records.”19
The Legislative Assembly mandated the Board “[e]stablish a mechanism for dealing with a licensee
who abuses or is dependent upon or addicted to alcohol or other addictive chemical substances,
[and] to enter an agreement, at its discretion, with a professional organization whose relevant
procedures and techniques it has evaluated and approved for the organization’s cooperation or
participation.”20 The ultimate responsibility for managing a licensee who abuses or is dependent
upon or addicted to alcohol or other chemical substances therefore lies with the Board.21 The Board
satisfies the statutory mandate by contracting with the NDPHP to execute this inherently
governmental function for the Board. The Board’s previous direct management of licensees
struggling with chemical dependency issues underscores the conclusion that performing that duty is
a government function.22 The Board’s delegation of that function to the NDPHP renders the
NDPHP an agent of the Board subject to the requirements of the open records and meetings laws.
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