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February 29, 1984 
 
Richard L. Schnell 
Morton County State's Attorney 
P. O. Box 190 
Mandan, North Dakota 58554 
 
Dear Dick: 
 
Thank you for your letter of February 24, 1984, requesting answers to questions arising 
from a recent meeting of the Morton County Board of County Commissioners. 
 
Your first question concerns the authority of the chairman of the board of county 
commissioners to vote. Section 11-11-08 of the North Dakota Century Code states that 
the members of the board of county commissioners shall elect, at the first meeting of that 
particular board, one of their number as chairman. Thus, the chairman of the board of 
county commissioners must be a member of the board of county commissioners before 
being elected chairman. As a county commissioner, the chairman enjoys the same 
authority the other county commissioners possess. As the other members of the board of 
county commissioners have the authority to vote on matters before the board (Sections 
11-11-07 and 11-11-11, N.D.C.C.), so does the chairman of the board of county 
commissioners. 
 
There is no statutory authority for the proposition that the chairman may only cast a vote 
in the case of a tie. Indeed, our North Dakota Supreme Court has made a strong 
suggestion in the case of Northwestern Bell Telephone Company v. Board of 
Commissioners of Fargo, 211 N.W.2d 399 (N.D. 1973), that there is a duty to vote by a 
member of a governing body when that member is present. 
 
Your second question concerns the use of a telephone at a meeting of the board of 
county commissioners. Such meetings are open meetings pursuant to North Dakota's 
open meetings law (Section 44-04-18, N.D.C.C.). In the 1983 legislative session, Section 
44-04-20, N.D.C.C., which describes the form of public meeting notices to be given, was 
amended to include "conference call meetings." The legislative history behind this 
particular amendment clearly indicates that the Legislature was concerned about notices 
of meetings held by telephone conference call. Thus, they amended this particular statute 
to provide for advance notice as to those meetings held by telephone conference call. 
 
As the Legislature has specifically provided for advance notice of telephone conference 
call meetings, it is clear that the Legislature has approved of the use of such conference 
calls as part of open meetings. However, it is my opinion that care should be taken to 
provide public awareness and knowledge of the conversation taking place over the 
telephone. As such, it is my opinion that members of a governing body may participate in 



the meeting of that particular governing body by telephone so long as a speaker phone or 
similar device is used at the place of the meeting enabling all persons to listen and hear 
the statements made by the member participating by telephone conference call. The use 
of a speaker phone or similar device will also cause compliance with Section 44-04-21, 
N.D.C.C. This latter statute requires all votes taken at open meetings to be public votes 
and all non-procedural votes to be recorded roll call votes with the votes of each member 
being made public at the open meeting. 
 
Sincerely, 
 
Robert O. Wefald 
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